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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2018), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
July 1, 2018
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THIS TITLE

Title 28—JUDICIAL ADMINISTRATION is composed of two volumes. The parts in
these volumes are arranged in the following order: Parts 0-42, and part 43 to
end. The contents of these volumes represent all current regulations codified
by the Department of Justice, the Federal Prison Industries, Inc., the Bureau
of Prisons, Department of Justice, the Offices of Independent Counsel, Depart-
ment of Justice, and the Office of Independent Counsel under this title of the
CFR as of July 1, 2018.

For this volume, Stephen J. Frattini was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez.
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PART 43—RECOVERY OF COST OF
HOSPITAL AND MEDICAL CARE
AND TREATMENT FURNISHED BY
THE UNITED STATES

Sec.

43.1 Administrative determination and as-
sertion of claims.

43.2 Obligations of persons receiving care
and treatment.

43.3 Settlement and waiver of claims.

43.4 Annual reports.

AUTHORITY: Sec. 2, 76 Stat. 593; 42 U.S.C.
2651-2653; E.O. 11060, 3 CFR, 1959-1963 Comp.,
p. 651.

EDITORIAL NOTE: For establishment and de-
termination of certain rates for use in con-
nection with recovery from tortiously liable
third persons, see notice documents pub-
lished by the Office of Management and
Budget each year in the FEDERAL REGISTER.

§43.1 Administrative determination
and assertion of claims.

(a) The head of a Department or
Agency of the United States respon-
sible for the furnishing of hospital,
medical, surgical or dental care and
treatment (including prostheses and
medical appliances), or his designee,
shall determine whether such hospital,
medical, surgical or dental care and
treatment was or will be furnished for
an injury or disease caused under cir-
cumstances entitling the United States
to recovery under the Act of September
25, 1962 (Pub. L. 87-693); and, if it is so
determined, shall, subject to the provi-
sions of §43.3, assert a claim against
such third person for the reasonable
value of such care and treatment. The
Department of Justice, or a Depart-
ment or Agency responsible for the fur-
nishing of such care and treatment
may request any other Department or
Agency to investigate, determine, or
assert a claim under the regulations in
this part.

(b) Each Department or Agency is au-
thorized to implement the regulations
in this part to give full force and effect
thereto.

(c) The provisions of the regulations
in this part shall not apply with re-
spect to hospital, medical, surgical, or
dental care and treatment (including
prostheses and medical appliances) fur-
nished by the Veterans Administration
to an eligible veteran for a service-con-

nected disability under the provisions
of chapter 17 of title 38 of the U.S.
Code.

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962]

§43.2 Obligations of persons receiving
care and treatment.

(a) In the discretion of the Depart-
ment or Agency concerned, any person
furnished care and treatment under
circumstances in which the regulations
in this part may be applicable, his
guardian, personal representative, es-
tate, dependents or survivors may be
required:

(1) To assign in writing to the United
States his claim or cause of action
against the third person to the extent
of the reasonable value of the care and
treatment furnished or to be furnished,
or any portion thereof;

(2) To furnish such information as
may be requested concerning the cir-
cumstances giving rise to the injury or
disease for which care and treatment is
being given and concerning any action
instituted or to be instituted by or
against a third person;

(3) To notify the Department or
Agency concerned of a settlement with,
or an offer of settlement from, a third
person; and

(4) To cooperate in the prosecution of
all claims and actions by the United
States against such third person.

(b) [Reserved]

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962,
as amended by Order No. 896-80, 46 FR 39841,
June 12, 1980]

§43.3 Settlement and waiver of claims.

(a) The head of the Department or
Agency of the United States asserting
such claim, or his or her designee, may:

(1) Accept the full amount of a claim
and execute a release therefor;

(2) Compromise or settle and execute
a release of any claim, not in excess of
$300,000, which the United States has
for the reasonable value of such care
and treatment; or

(3) Waive and in this connection re-
lease any claim, not in excess of
$300,000, in whole or in part, either for
the convenience of the Government, or
if the head of the Department or Agen-
cy, or his or her designee, determines
that collection would result in undue
hardship upon the person who suffered



§43.4

the injury or disease resulting in the
care and treatment described in §43.1.

(b) Claims in excess of $300,000 may
be compromised, settled, waived, and
released only with the prior approval of
the Department of Justice.

(c) The authority granted in this sec-
tion shall not be exercised in any case
in which:

(1) The claim of the United States for
such care and treatment has been re-
ferred to the Department of Justice; or

(2) A suit by the third party has been
instituted against the United States or
the individual who received or is re-
ceiving the care and treatment de-
scribed in §43.1 and the suit arises out
of the occurrence which gave rise to
the third-party claim of the United
States.

(d) The Departments and Agencies
concerned shall consult the Depart-
ment of Justice in all cases involving:

(1) Unusual circumstances;

(2) A new point of law which may
serve as a precedent; or

(3) A policy question where there is
or may be a difference of views between
any of such Departments and Agencies.

[Order No. 1594-92, 57 FR 27356, June 19, 1992,
as amended by Order No. 3141-2010, 75 FR
9103, Mar. 1, 2010]

§43.4 Annual reports.

The head of each Department or
Agency concerned, or his designee,
shall report annually to the Attorney
General, by March 1, commencing in
1964, the number and dollar amount of
claims asserted against, and the num-
ber and dollar amount of recoveries
from third persons.

[Order No. 289-62, 27 FR 11317, Nov. 16, 1962]

PART 44—UNFAIR IMMIGRATION-
RELATED EMPLOYMENT PRACTICES

Sec.
44.100
44.101

Purpose.

Definitions.

44.102 Computation of time.

44.200 Unfair immigration-related employ-
ment practices.

44.201 [Reserved].

44.202 Counting employees for jurisdictional
purposes.

44.300 Filing a charge.

44.301 Receipt of charge.

44.302 Investigation.

44.303 Determination.

28 CFR Ch. | (7-1-18 Edition)

44.304 Special Counsel acting on own initia-
tive.

44.305 Regional offices.
AUTHORITY: 8 U.S.C. 1103(a)(1), (g), 1324b.

SOURCE: 81 FR 91789, Dec. 19, 2016, unless
otherwise noted.

§44.100 Purpose.

The purpose of this part is to imple-
ment section 274B of the Immigration
and Nationality Act (8 U.S.C. 1324b),
which prohibits certain unfair immi-
gration-related employment practices.

§44.101 Definitions.

For purposes of 8 U.S.C. 1324b and
this part:

(a) Charge means a written statement
in any language that—

(1) Is made under oath or affirmation;

(2) Identifies the charging party’s
name, address, and telephone number;

(3) Identifies the injured party’s
name, address, and telephone number,
if the charging party is not the injured
party;

(4) Identifies the name and address of
the person or other entity against
whom the charge is being made;

(5) Includes a statement sufficient to
describe the circumstances, place, and
date of an alleged unfair immigration-
related employment practice;

(6) Indicates whether the basis of the
alleged unfair immigration-related em-
ployment practice is discrimination
based on national origin, citizenship
status, or both; or involves intimida-
tion or retaliation; or involves unfair
documentary practices;

(7) Indicates the citizenship status of
the injured party;

(8) Indicates, if known, the number of
individuals employed on the date of the
alleged unfair immigration-related em-
ployment practice by the person or
other entity against whom the charge
is being made;

(9) Is signed by the charging party
and, if the charging party is neither
the injured party nor an officer of the
Department of Homeland Security, in-
dicates that the charging party has the
authorization of the injured party to
file the charge;

(10) Indicates whether a charge based
on the same set of facts has been filed



Department of Justice

with the Equal Employment Oppor-
tunity Commission, and if so, the spe-
cific office and contact person (if
known); and

(11) Authorizes the Special Counsel
to reveal the identity of the injured or
charging party when necessary to
carry out the purposes of this part.

(b) Charging party means—

(1) An injured party who files a
charge with the Special Counsel;

(2) An individual or entity authorized
by an injured party to file a charge
with the Special Counsel that alleges
that the injured party is adversely af-
fected directly by an unfair immigra-
tion-related employment practice; or

(3) An officer of the Department of
Homeland Security who files a charge
with the Special Counsel that alleges
that an unfair immigration-related em-
ployment practice has occurred or is
occurring.

(c) Citizenship status means an indi-
vidual’s status as a U.S. citizen or na-
tional, or non-U.S. citizen, including
the immigration status of a non-U.S.
citizen.

(d) Complaint means a written sub-
mission filed with the Office of the
Chief Administrative Hearing Officer
(OCAHO) under 28 CFR part 68 by the
Special Counsel or by a charging party,
other than an officer of the Depart-
ment of Homeland Security, alleging
one or more unfair immigration-re-
lated employment practices under 8
U.S.C. 1324b.

(e) Discriminate as that term is used
in 8 U.S.C. 1324b(a) means the act of in-
tentionally treating an individual dif-
ferently from other individuals because
of national origin or citizenship status,
regardless of the explanation for the
differential treatment, and regardless
of whether such treatment is because
of animus or hostility.

(f) The phrase ‘‘for purposes of satis-
fying the requirements of section
1324a(b),” as that phrase is used in 8
U.S.C. 1324b(a)(6), means for the pur-
pose of completing the employment eli-
gibility verification form designated in
8 CFR 274a.2, or for the purpose of mak-
ing any other efforts to verify an indi-
vidual’s employment eligibility, in-
cluding the use of ‘“E-Verify” or any
other electronic employment eligi-
bility verification program.

§44.101

(g) An act done ‘‘for the purpose or
with the intent of discriminating
against an individual in violation of
[1324(a)(1)],”” as that phrase is used in 8
U.S.C. 1324b(a)(6), means an act of in-
tentionally treating an individual dif-
ferently based on national origin or
citizenship status in violation of 8
U.S.C. 1324b(a)(1), regardless of the ex-
planation for the differential treat-
ment, and regardless of whether such
treatment is because of animus or hos-
tility.

(h) Hiring means all conduct and acts
during the entire recruitment, selec-
tion, and onboarding process under-
taken to make an individual an em-
ployee.

(i) Injured party means an individual
who claims to be adversely affected di-
rectly by an unfair immigration-re-
lated employment practice.

(j) The phrase ‘‘more or different doc-
uments than are required under such
section,” as that phrase is used in 8
U.S.C. 1324b(a)(6), includes any limita-
tion on an individual’s choice of ac-
ceptable documentation to present to
satisfy the requirements of 8 U.S.C.
1324a(b).

(k) Protected individual means an indi-
vidual who—

(1) Is a citizen or national of the
United States;

(2) Is an alien who is lawfully admit-
ted for permanent residence, other
than an alien who—

(i) Fails to apply for naturalization
within six months of the date the alien
first becomes eligible (by virtue of pe-
riod of lawful permanent residence) to
apply for naturalization, or, if later,
within six months after November 6,
1986; or

(ii) Has applied on a timely basis, but
has not been naturalized as a citizen
within two years after the date of the
application, unless the alien can estab-
lish that he or she is actively pursuing
naturalization, except that time con-
sumed in the Department of Homeland
Security’s processing of the applica-
tion shall not be counted toward the
two-year period;

(3) Is granted the status of an alien
lawfully admitted for temporary resi-
dence under 8 U.S.C. 1160(a) or 8 U.S.C.
1255a(a)(1);
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(4) Is admitted as a refugee under 8
U.S.C. 1157; or

(5) Is granted asylum under 8 U.S.C.
1158.

(1) Recruitment or referral for a fee has
the meaning given the terms ‘‘recruit
for a fee”” and ‘‘refer for a fee,” respec-
tively, in 8 CFR 274a.1, and includes all
conduct and acts during the entire re-
cruitment or referral process.

(m) Respondent means a person or
other entity who is under investigation
by the Special Counsel, as identified in
the written notice required by
§44.301(a) or §44.304(a).

(n) Special Counsel means the Special
Counsel for Immigration-Related Un-
fair Employment Practices appointed
by the President under 8 U.S.C. 1324b,
or a duly authorized designee.

§44.102 Computation of time.

When a time period specified in this
part ends on a day when the Federal
Government in Washington, DC is
closed (such as on weekends and Fed-
eral holidays, or due to a closure for all
or part of a business day), the time pe-
riod shall be extended until the next
full day that the Federal Government
in Washington, DC is open.

§44.200 Unfair immigration-related
employment practices.

(a)(1) General. It is an unfair immi-
gration-related employment practice
under 8 U.S.C. 1324b(a)(1) for a person
or other entity to intentionally dis-
criminate or to engage in a pattern or
practice of intentional discrimination
against any individual (other than an
unauthorized alien) with respect to the
hiring, or recruitment or referral for a
fee, of the individual for employment
or the discharging of the individual
from employment—

(i) Because of such individual’s na-
tional origin; or

(ii) In the case of a protected indi-
vidual, as defined in §44.101(k), because
of such individual’s citizenship status.

(2) Intimidation or retaliation. It is an
unfair immigration-related employ-
ment practice under 8 U.S.C. 1324b(a)(5)
for a person or other entity to intimi-
date, threaten, coerce, or retaliate
against any individual for the purpose
of interfering with any right or privi-
lege secured under 8 U.S.C. 1324b or be-
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cause the individual intends to file or
has filed a charge or a complaint, testi-
fied, assisted, or participated in any
manner in an investigation, pro-
ceeding, or hearing under that section.

(3) Unfair documentary practices. 1t is
an unfair immigration-related employ-
ment practice under 8 U.S.C. 1324b(a)(6)
for—

(i) A person or other entity, for pur-
poses of satisfying the requirements of
8 U.S.C. 1324a(b), either—

(A) To request more or different doc-
uments than are required under
§1324a(b); or

(B) To refuse to honor documents
tendered that on their face reasonably
appear to be genuine and to relate to
the individual; and

(ii) To make such request or refusal
for the purpose or with the intent of
discriminating against any individual
in violation of paragraph (a)(1) of this
section, regardless of whether such
documentary practice is a condition of
employment or causes economic harm
to the individual.

(b) Ezxceptions. (1) Paragraph (a)(1) of
this section shall not apply to—

(i) A person or other entity that em-
ploys three or fewer employees;

(ii) Discrimination because of an in-
dividual’s national origin by a person
or other entity if such discrimination
is covered by 42 U.S.C. 2000e-2; or

(iii) Discrimination because of citi-
zenship status which—

(A) Is otherwise required in order to
comply with law, regulation, or Execu-
tive order; or

(B) Is required by Federal, State, or
local government contract; or

(C) The Attorney General determines
to be essential for an employer to do
business with an agency or department
of the Federal, State, or local govern-
ment.

(2) Notwithstanding any other provi-
sion of this part, it is not an unfair im-
migration-related employment prac-
tice for a person or other entity to pre-
fer to hire an individual, or to recruit
or refer for a fee an individual, who is
a citizen or national of the United
States over another individual who is
an alien if the two individuals are
equally qualified.
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§44.201 [Reserved]

§44.202 Counting employees for juris-
dictional purposes.

The Special Counsel will calculate
the number of employees referred to in
§44.200(b)(1)(i) by counting all part-
time and full-time employees employed
on the date that the alleged discrimi-
nation occurred. The Special Counsel
will use the 20 calendar week require-
ment contained in Title VII of the Civil
Rights Act of 1964, 42 U.S.C. 2000e(b),
for purposes of determining whether
the exception of §44.200(b)(1)(ii) applies,
and will refer to the Equal Employ-
ment Opportunity Commission charges
of national origin discrimination that
the Special Counsel determines are
covered by 42 U.S.C. 2000e-2.

§44.300 Filing a charge.

(a) Who may file: Charges may be
filed by:

(1) Any injured party;

(2) Any individual or entity author-
ized by an injured party to file a charge
with the Special Counsel alleging that
the injured party is adversely affected
directly by an unfair immigration-re-
lated employment practice; or

(3) Any officer of the Department of
Homeland Security who alleges that an
unfair immigration-related employ-
ment practice has occurred or is occur-
ring.

(b) Charges shall be filed within 180
days of the alleged occurrence of an un-
fair immigration-related employment
practice. A charge is deemed to be filed
on the date it is postmarked or the
date on which the charging party oth-
erwise delivers or transmits the charge
to the Special Counsel.

(c) Charges may be sent by:

(1) U.S. mail;

(2) Courier service;

(3) Electronic or online submission;
or

(4) Facsimile.

(d) No charge may be filed respecting
an unfair immigration-related employ-
ment practice described in
§44.200(a)(1)(i) if a charge with respect
to that practice based on the same set
of facts has been filed with the Equal
Employment Opportunity Commission
under Title VII of the Civil Rights Act
of 1964, as amended, unless the charge

§44.301

is dismissed as being outside the scope
of such title. No charge respecting an
employment practice may be filed with
the Equal Employment Opportunity
Commission under such title if a
charge with respect to such practice
based on the same set of facts has been
filed under this section, unless the
charge is dismissed as being outside
the scope of this part.

§44.301 Receipt of charge.

(a) Within 10 days of receipt of a
charge, the Special Counsel shall no-
tify the charging party and respondent
by certified mail, in accordance with
paragraphs (b) and (c) of this section,
of the Special Counsel’s receipt of the
charge.

(b) The notice to the charging party
shall specify the date on which the
charge was received; state that the
charging party, other than an officer of
the Department of Homeland Security,
may file a complaint before an admin-
istrative law judge if the Special Coun-
sel does not do so within 120 days of re-
ceipt of the charge; and state that the
charging party will have 90 days from
the receipt of the letter of determina-
tion issued pursuant to §44.303(b) by
which to file such a complaint.

(c) The notice to the respondent shall
include the date, place, and cir-
cumstances of the alleged unfair immi-
gration-related employment practice.

(d)A) If a charging party’s submis-
sion is found to be inadequate to con-
stitute a complete charge as defined in
§44.101(a), the Special Counsel shall no-
tify the charging party that the charge
is incomplete and specify what addi-
tional information is needed.

(2) An incomplete charge that is later
deemed to be complete under this para-
graph is deemed filed on the date the
initial but inadequate submission is
postmarked or otherwise delivered or
transmitted to the Special Counsel,
provided any additional information
requested by the Special Counsel pur-
suant to this paragraph is postmarked
or otherwise provided, delivered or
transmitted to the Special Counsel
within 180 days of the alleged occur-
rence of an unfair immigration-related
employment practice or within 45 days
of the date on which the charging
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party received the Special Counsel’s re-
quest for additional information,
whichever is later.

(3) Once the Special Counsel deter-
mines adequate information has been
submitted to constitute a complete
charge, the Special Counsel shall issue
the notices required by paragraphs (b)
and (c) of this section within 10 days.

(e) In the Special Counsel’s discre-
tion, the Special Counsel may deem a
submission to be a complete charge
even though it is inadequate to con-
stitute a charge as defined in §44.101(a).
The Special Counsel may then obtain
the additional information specified in
§44.101(a) in the course of investigating
the charge.

(f) A charge or an inadequate submis-
sion referred to the Special Counsel by
a federal, state, or local government
agency appointed as an agent for ac-
cepting charges on behalf of the Spe-
cial Counsel is deemed filed on the date
the charge or inadequate submission
was postmarked to or otherwise deliv-
ered or transmitted to that agency.
Upon receipt of the referred charge or
inadequate submission, the Special
Counsel shall follow the applicable no-
tification procedures for the receipt of
a charge or inadequate submission set
forth in this section.

(g) The Special Counsel shall dismiss
a charge or inadequate submission that
is filed more than 180 days after the al-
leged occurrence of an unfair immigra-
tion-related employment practice, un-
less the Special Counsel determines
that the principles of waiver, estoppel,
or equitable tolling apply.

§44.302 Investigation.

(a) The Special Counsel may seek in-
formation, request documents and an-
swers to written interrogatories, in-
spect premises, and solicit testimony
as the Special Counsel believes is nec-
essary to ascertain compliance with
this part.

(b) The Special Counsel may require
any person or other entity to present
Employment Eligibility Verification
Forms (‘“‘Forms I-9”’) for inspection.

(c) The Special Counsel shall have
reasonable access to examine the evi-
dence of any person or other entity
being investigated. The respondent
shall permit access by the Special
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Counsel during normal business hours
to such books, records, accounts, pa-
pers, electronic and digital documents,
databases, systems of records, wit-
nesses, premises, and other sources of
information the Special Counsel may
deem pertinent to ascertain compli-
ance with this part.

(d) A respondent, upon receiving no-
tice by the Special Counsel that it is
under investigation, shall preserve all
evidence, information, and documents
potentially relevant to any alleged un-
fair immigration-related employment
practices, and shall suspend routine or
automatic deletion of all such evi-
dence, information, and documents.

§44.303 Determination.

(a) Within 120 days of the receipt of a
charge, the Special Counsel shall un-
dertake an investigation of the charge
and determine whether to file a com-
plaint with respect to the charge.

(b) If the Special Counsel determines
not to file a complaint with respect to
such charge by the end of the 120-day
period, or decides to continue the in-
vestigation of the charge beyond the
120-day period, the Special Counsel
shall, by the end of the 120-day period,
issue letters to the charging party and
respondent by certified mail notifying
both parties of the Special Counsel’s
determination.

(c) When a charging party receives a
letter of determination issued pursuant
to paragraph (b) of this section, the
charging party, other than an officer of
the Department of Homeland Security,
may file a complaint directly before an
administrative law judge in the Office
of the Chief Administrative Hearing
Officer (OCAHO) within 90 days after
his or her receipt of the Special Coun-
sel’s letter of determination. The
charging party’s complaint must be
filed with OCAHO as provided in 28
CFR part 68.

(d) The Special Counsel’s failure to
file a complaint with respect to such
charge with OCAHO within the 120-day
period shall not affect the right of the
Special Counsel to continue to inves-
tigate the charge or later to bring a
complaint before OCAHO.
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(e) The Special Counsel may seek to
intervene at any time in any pro-
ceeding brought by a charging party
before OCAHO.

§44.304 Special Counsel acting on own
initiative.

(a) The Special Counsel may, on the
Special Counsel’s own initiative, con-
duct investigations respecting unfair
immigration-related employment prac-
tices when there is reason to believe
that a person or other entity has en-
gaged or is engaging in such practices,
and shall notify a respondent by cer-
tified mail of the commencement of
the investigation.

(b) The Special Counsel may file a
complaint with OCAHO when there is
reasonable cause to believe that an un-
fair immigration-related employment
practice has occurred no more than 180
days prior to the date on which the
Special Counsel opened an investiga-
tion of that practice.

§44.305 Regional offices.

The Special Counsel, in accordance
with regulations of the Attorney Gen-
eral, shall establish such regional of-
fices as may be necessary to carry out
the Special Counsel’s duties.

PART 45—EMPLOYEE
RESPONSIBILITIES

Sec.
45.1 Cross-reference to ethical standards
and financial disclosure regulations.

45.2 Disqualification arising from personal
or political relationship.
45.3 Disciplinary proceedings

U.S.C. 207(j).

45.4 Personal use of Government property.
45.10 Procedures to promote compliance
with crime victims’ rights obligations.
45.11 Reporting to the Office of the Inspec-

tor General.
45.12 Reporting to the Department of Jus-
tice Office of Professional Responsibility.
45.13 Duty to cooperate in an official inves-
tigation.

AUTHORITY: 5 U.S.C. 301, 7301, App. 3, 6; 18
U.S.C. 207; 28 U.S.C. 503, 528; DOJ Order
1735.1.
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§45.1 Cross-reference to ethical stand-
ards and financial disclosure regu-
lations.

Employees of the Department of Jus-
tice are subject to the executive

11
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branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635, the Depart-
ment of Justice regulations at 5 CFR
part 3801 which supplement the execu-
tive branch-wide standards, the execu-
tive branch-wide financial disclosure
regulations at 5 CFR part 2634 and the
executive branch-wide employee re-
sponsibilities and conduct regulations
at b CFR part 735.

[61 FR 59815, Nov. 25, 1996]

§45.2 Disqualification arising from
personal or political relationship.

(a) Unless authorized under para-
graph (b) of this section, no employee
shall participate in a criminal inves-
tigation or prosecution if he has a per-
sonal or political relationship with:

(1) Any person or organization sub-
stantially involved in the conduct that
is the subject of the investigation or
prosecution; or

(2) Any person or organization which
he knows has a specific and substantial
interest that would be directly affected
by the outcome of the investigation or
prosecution.

(b) An employee assigned to or other-
wise participating in a criminal inves-
tigation or prosecution who believes
that his participation may be prohib-
ited by paragraph (a) of this section
shall report the matter and all attend-
ant facts and circumstances to his su-
pervisor at the level of section chief or
the equivalent or higher. If the super-
visor determines that a personal or po-
litical relationship exists between the
employee and a person or organization
described in paragraph (a) of this sec-
tion, he shall relieve the employee
from participation unless he deter-
mines further, in writing, after full
consideration of all the facts and cir-
cumstances, that:

(1) The relationship will not have the
effect of rendering the employee’s serv-
ice less than fully impartial and profes-
sional; and

(2) The employee’s participation
would not create an appearance of a
conflict of interest likely to affect the
public perception of the integrity of
the investigation or prosecution.

(c) For the purposes of this section:

(1) Political relationship means a close
identification with an elected official,
a candidate (whether or not successful)
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for elective, public office, a political
party, or a campaign organization,
arising from service as a principal ad-
viser thereto or a principal official
thereof; and

(2) Personal relationship means a close
and substantial connection of the type
normally viewed as likely to induce
partiality. An employee is presumed to
have a personal relationship with his
father, mother, brother, sister, child
and spouse. Whether relationships (in-
cluding friendships) of an employee to
other persons or organizations are
“personal’” must be judged on an indi-
vidual basis with due regard given to
the subjective opinion of the employee.

(d) This section pertains to agency
management and is not intended to
create rights enforceable by private in-
dividuals or organizations.

[Order No. 993-83, 48 FR 2319, Jan. 19, 1983.
Redesignated at 61 FR 59815, Nov. 25, 1996]

§45.3 Disciplinary proceedings under
18 U.S.C. 207().

(a) Upon a determination by the As-
sistant Attorney General in charge of
the Criminal Division (Assistant Attor-
ney General), after investigation, that
there is reasonable cause to believe
that a former officer or employee, in-
cluding a former special Government
employee, of the Department of Justice
(former departmental employee) has
violated 18 U.S.C. 207 (a), (b) or (c), the
Assistant Attorney General shall cause
a copy of written charges of the viola-
tion(s) to be served upon such indi-
vidual, either personally or by reg-
istered mail. The charges shall be ac-
companied by a notice to the former
departmental employee to show cause
within a specified time of not less than
30 days after receipt of the notice why
he or she should not be prohibited from
engaging in representational activities
in relation to matters pending in the
Department of Justice, as authorized
by 18 U.S.C. 207(j), or subjected to other
appropriate disciplinary action under
that statute. The notice to show cause
shall include:

(1) A statement of allegations, and
their basis, sufficiently detailed to en-
able the former departmental employee
to prepare an adequate defense,

(2) Notification of the right to a hear-
ing, and
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(3) An explanation of the method by
which a hearing may be requested.

(b) If a former departmental em-
ployee who submits an answer to the
notice to show cause does not request a
hearing or if the Assistant Attorney
General does not receive an answer
within five days after the expiration of
the time prescribed by the notice, the
Assistant Attorney General shall for-
ward the record, including the report(s)
of investigation, to the Attorney Gen-
eral. In the case of a failure to answer,
such failure shall constitute a waiver
of defense.

(c) Upon receipt of a former depart-
mental employee’s request for a hear-
ing, the Assistant Attorney General
shall notify him or her of the time and
place thereof, giving due regard both to
such person’s need for an adequate pe-
riod to prepare a suitable defense and
an expeditious resolution of allegations
that may be damaging to his or her
reputation.

(d) The presiding officer at the hear-
ing and any related proceedings shall
be a federal administrative law judge
or other federal official with com-
parable duties. He shall insure that the
former departmental employee has,
among others, the rights:

(1) To self-representation or represen-
tation by counsel,

(2) To introduce and examine wit-
nesses and submit physical evidence,

(3) To confront and cross-examine ad-
verse witnesses,

(4) To present oral argument, and

(5) To a transcript or recording of the
proceedings, upon request.

(e) The Assistant Attorney General
shall designate one or more officers or
employees of the Department of Jus-
tice to present the evidence against the
former departmental employee and
perform other functions incident to the
proceedings.

(f) A decision adverse to the former
departmental employee must be sus-
tained by substantial evidence that he
violated 18 U.S.C. 207 (a), (b) or (c).

(g) The presiding officer shall issue
an initial decision based exclusively on
the transcript of testimony and exhib-
its, together with all papers and re-
quests filed in the proceeding, and shall
set forth in the decision findings and
conclusions, supported by reasons, on
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the material issues of fact and law pre-
sented on the record.

(h) Within 30 days after issuance of
the initial decision, either party may
appeal to the Attorney General, who in
that event shall issue the final decision
based on the record of the proceedings
or those portions thereof cited by the
parties to limit the issues. If the final
decision modifies or reverses the initial
decision, the Attorney General shall
specify the findings of fact and conclu-
sions of law that vary from those of the
presiding officer.

(i) If a former departmental em-
ployee fails to appeal from an adverse
initial decision within the prescribed
period of time, the presiding officer
shall forward the record of the pro-
ceedings to the Attorney General.

(j) In the case of a former depart-
mental employee who filed an answer
to the notice to show cause but did not
request a hearing, the Attorney Gen-
eral shall make the final decision on
the record submitted to him by the As-
sistant Attorney General pursuant to
subsection (b) of this section.

(k) The Attorney General, in a case
where:

(1) The defense has been waived,

(2) The former departmental em-
ployee has failed to appeal from an ad-
verse initial decision, or

(3) The Attorney General has issued a
final decision that the former depart-
mental employee violated 18 U.S.C. 207
(a), (b) or (c),
may issue an order:

(i) Prohibiting the former depart-
mental employee from making, on be-
half of any other person (except the
United States), any informal or formal
appearance before, or, with the intent
to influence, any oral or written com-
munication to, the Department of Jus-
tice on a pending matter of business for
a period not to exceed five years, or

(ii) Prescribing other appropriate dis-
ciplinary action.

(1) An order issued under either para-
graph (k)(3) (i) or (ii) of this section
may be supplemented by a directive to
officers and employees of the Depart-
ment of Justice not to engage in con-
duct in relation to the former depart-
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mental employee that would con-
travene such order.

[Order No. 889-80, 456 FR 31717, May 14, 1980.
Redesignated at 61 FR 59815, Nov. 25, 1996,
and further redesignated at 62 FR 23943, May
2, 1997]

§45.4 Personal
property.

(a) Employees may use Government
property only for official business or as
authorized by the Government. See 5
CFR 2635.101(b)(9), 2635.704(a). The fol-
lowing uses of Government office and
library equipment and facilities are
hereby authorized:

(1) Personal uses that involve only
negligible expense (such as electricity,
ink, small amounts of paper, and ordi-
nary wear and tear); and

(2) Limited personal telephone/fax
calls to locations within the office’s
commuting area, or that are charged to
non-Government accounts.

(b) The foregoing authorization does
not override any statutes, rules, or reg-
ulations governing the use of specific
types of Government property (e.g. in-
ternal Departmental policies governing
the use of electronic mail; and 41 CFR
(FPMR) 101-35.201, governing the au-
thorized use of long-distance telephone
services), and may be revoked or lim-
ited at any time by any supervisor or
component for any business reason.

(¢) In using Government property,
employees should be mindful of their
responsibility to protect and conserve
such property and to use official time
in an honest effort to perform official
duties. See 5 CFR 2635.101(b)(9),
2635.704(a), 2635.705(a).

[62 FR 23943, May 2, 1997]

use of Government

§45.10 Procedures to promote compli-
ance with crime victims’ rights obli-
gations.

(a) Definitions. The following defini-
tions shall apply with respect to this
section, which implements the provi-
sions of the Justice for All Act that re-
late to protection of the rights of crime
victims. See 18 U.S.C. 3771.

Crime victim means a person directly
and proximately harmed as a result of
the commission of a Federal offense or
an offense in the District of Columbia.
In the case of a crime victim who is
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under 18 years of age, incompetent, in-
capacitated, or deceased, the legal
guardians of the crime victim or the
representatives of the crime victim’s
estate, family members, or any other
persons appointed as suitable by the
court, may assume the crime victim’s
rights, but in no event shall the defend-
ant be named as such guardian or rep-
resentative.

Crime victims’ rights means those
rights provided in 18 U.S.C. 3771.

Employee of the Department of Justice
means an attorney, investigator, law
enforcement officer, or other personnel
employed by any division or office of
the Department of Justice whose reg-
ular course of duties includes direct
interaction with crime victims, not in-
cluding a contractor.

Office of the Department of Justice
means a component of the Department
of Justice whose employees directly
interact with crime victims in the reg-
ular course of their duties.

(b) The Attorney General shall des-
ignate an official within the Executive
Office for United States Attorneys
(EOUSA) to receive and investigate
complaints alleging the failure of De-
partment of Justice employees to pro-
vide rights to crime victims under 18
U.S.C. 3771. The official shall be called
the Department of Justice Victims’
Rights Ombudsman (VRO). The VRO
shall then designate, in consultation
with each office of the Department of
Justice, an official in each office to
serve as the initial point of contact
(POC) for complainants.

(c) Complaint process. (1) Complaints
must be submitted in writing to the
POC of the relevant office or offices of
the Department of Justice. If a com-
plaint alleges a violation that would
create a conflict of interest for the
POC to investigate, the complaint shall
be forwarded by the POC immediately
to the VRO.

(2) Complaints shall contain, to the
extent known to, or reasonably avail-
able to, the victim, the following infor-
mation:

(i) The name and personal contact in-
formation of the crime victim who al-
legedly was denied one or more crime
victims’ rights;

(ii) The name and contact informa-
tion of the Department of Justice em-
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ployee who is the subject of the com-
plaint, or other identifying informa-
tion if the complainant is not able to
provide the name and contact informa-
tion;

(iii) The district court case number;

(iv) The name of the defendant in the
case;

(v) The right or rights listed in 18
U.S.C. 3771 that the Department of Jus-
tice employee is alleged to have vio-
lated; and

(vi) Specific information regarding
the circumstances of the alleged viola-
tion sufficient to enable the POC to
conduct an investigation, including,
but not limited to: The date of the al-
leged violation; an explanation of how
the alleged violation occurred; whether
the complainant notified the Depart-
ment of Justice employee of the al-
leged violation; how and when such no-
tification was provided to the Depart-
ment of Justice employee; and actions
taken by the Department of Justice
employee in response to the notifica-
tion.

(3) Complaints must be submitted
within 60 days of the victim’s knowl-
edge of a violation, but not more than
one year after the actual violation.

(4)(1) In response to a complaint that
provides the information required
under paragraph (c)(2) of this section
and that contains specific and credible
information that demonstrates that
one or more crime victims’ rights list-
ed in 18 U.S.C. 3771 may have been vio-
lated by a Department of Justice em-
ployee or office, the POC shall inves-
tigate the allegation(s) in the com-
plaint within a reasonable period of
time.

(ii) The POC shall report the results
of the investigation to the VRO.

(6) Upon receipt of the POC’s report
of the investigation, the VRO shall de-
termine whether to close the complaint
without further action, whether fur-
ther investigation is warranted, or
whether action in accordance with
paragraphs (d) or (e) of this section is
necessary.

(6) Where the VRO concludes that
further investigation is warranted, he
may conduct such further investiga-
tion. Upon conclusion of the investiga-
tion, the VRO may close the complaint
if he determines that no further action
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is warranted or may take action under
paragraph (d) or (e) of this section.

(7) The VRO shall be the final arbiter
of the complaint.

(8) A complainant may not seek judi-
cial review of the VRO’s determination
regarding the complaint.

(9) To the extent permissible in ac-
cordance with the Privacy Act and
other relevant statutes and regulations
regarding release of information by the
Federal government, the VRO, in his
discretion, may notify the complainant
of the result of the investigation.

(10) The POC and the VRO shall refer
to the Office of the Inspector General
and to the Office of Professional Re-
sponsibility any matters that fall
under those offices’ respective jurisdic-
tions that come to light in an inves-
tigation.

(d) If the VRO finds that an employee
or office of the Department of Justice
has failed to provide a victim with a
right to which the victim is entitled
under 18 U.S.C. 3771, but not in a willful
or wanton manner, he shall require
such employee or office of the Depart-
ment of Justice to undergo training on
victims’ rights.

(e) Disciplinary procedures. (1) If,
based on the investigation, the VRO
determines that a Department of Jus-
tice employee has wantonly or will-
fully failed to provide the complainant
with a right listed in 18 U.S.C. 3771, the
VRO shall recommend, in conformity
with laws and regulations regarding
employee discipline, a range of discipli-
nary sanctions to the head of the office
of the Department of Justice in which
the employee is located, or to the offi-
cial who has been designated by De-
partment of Justice regulations and
procedures to take action on discipli-
nary matters for that office. The head
of that office of the Department of Jus-
tice, or the other official designated by
Department of Justice regulations and
procedures to take action on discipli-
nary matters for that office, shall be
the final decision-maker regarding the
disciplinary sanction to be imposed, in
accordance with applicable laws and
regulations.

(2) Disciplinary sanctions available
under paragraph (e)(1) of this section
include all sanctions provided under
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the Department of Justice Human Re-
sources Order, 1200.1.

[70 FR 69653, Nov. 17, 2005]

§45.11 Reporting to the Office of the
Inspector General.

Department of Justice employees
have a duty to, and shall, report to the
Department of Justice Office of the In-
spector General, or to their supervisor
or their component’s internal affairs
office for referral to the Office of the
Inspector General:

(a) Any allegation of waste, fraud, or
abuse in a Department program or ac-
tivity;

(b) Any allegation of criminal or seri-
ous administrative misconduct on the
part of a Department employee (except
those allegations of misconduct that
are required to be reported to the De-
partment of Justice Office of Profes-
sional Responsibility pursuant to
§45.12); and

(c) Any investigation of allegations
of criminal misconduct against any De-
partment employee.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]

§45.12 Reporting to the Department of
Justice Office of Professional Re-
sponsibility.

Department employees have a duty
to, and shall, report to the Department
of Justice Office of Professional Re-
sponsibility (DOJ-OPR), or to their su-
pervisor, or their component’s internal
affairs office for referral to DOJ-OPR,
any allegations of misconduct by a De-
partment attorney that relate to the
exercise of the attorney’s authority to
investigate, litigate or provide legal
advice, as well as allegations of mis-
conduct by law enforcement personnel
when such allegations are related to al-
legations of attorney misconduct with-
in the jurisdiction of DOJ-OPR.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]

§45.13 Duty to cooperate in an official
investigation.

Department employees have a duty
to, and shall, cooperate fully with the
Office of the Inspector General and Of-
fice of Professional Responsibility, and
shall respond to questions posed during
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the course of an investigation upon
being informed that their statement
will not be used to incriminate them in
a criminal proceeding. Refusal to co-
operate could lead to disciplinary ac-
tion.

[Order No. 2835-2006, 71 FR 54414, Sept. 15,
2006]

PART 46—PROTECTION OF HUMAN
SUBJECTS

Sec.

46.101 To what does this policy apply?

46.102 Definitions.

46.103 Assuring compliance with this pol-
icy—research conducted or supported by
any Federal Department or Agency.

46.104-46.106 [Reserved]

46.107 IRB Membership.

46.108 IRB functions and operations.

46.109 IRB review of research.

46.110 Expedited review procedures for cer-
tain kinds of research involving no more
than minimal risk, and for minor
changes in approved research.

46.111 Criteria for IRB approval of research.

46.112 Review by institution.

46.113 Suspension or termination of IRB ap-
proval of research.

46.114 Cooperative research.

46.115 IRB records.

46.116 General requirements for informed
consent.

46.117 Documentation of informed consent.

46.118 Applications and proposals lacking
definite plans for involvement of human
subjects.

46.119 Research undertaken without the in-
tention of involving human subjects.
46.120 Evaluation and disposition of applica-
tions and proposals for research to be
conducted or supported by a Federal De-

partment or Agency.

46.121 [Reserved]

46.122 TUse of Federal funds.

46.123 Early termination of research sup-
port: Evaluation of applications and pro-
posals.

46.124 Conditions.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509-510;
42 U.S.C. 300v-1(b).

SOURCE: 56 FR 28012, 28020, June 18, 1991,
unless otherwise noted.

§46.101 To what does
apply?

(a) Except as provided in paragraph
(b) of this section, this policy applies
to all research involving human sub-
jects conducted, supported or otherwise
subject to regulation by any federal de-

this policy
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partment or agency which takes appro-
priate administrative action to make
the policy applicable to such research.
This includes research conducted by
federal civilian employees or military
personnel, except that each department
or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject
to regulation by the federal govern-
ment outside the United States.

(1) Research that is conducted or sup-
ported by a federal department or
agency, whether or not it is regulated
as defined in §46.102(e), must comply
with all sections of this policy.

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to
regulation as defined in §46.102(e) must
be reviewed and approved, in compli-
ance with §46.101, §46.102, and §46.107
through §46.117 of this policy, by an in-
stitutional review board (IRB) that op-
erates in accordance with the pertinent
requirements of this policy.

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement
of human subjects will be in one or
more of the following categories are
exempt from this policy:

(1) Research conducted in established
or commonly accepted educational set-
tings, involving normal educational
practices, such as (i) research on reg-
ular and special education instruc-
tional strategies, or (ii) research on the
effectiveness of or the comparison
among instructional techniques, cur-
ricula, or classroom management
methods.

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless:

(i) Information obtained is recorded
in such a manner that human subjects
can be identified, directly or through
identifiers linked to the subjects; and

(ii) Any disclosure of the human sub-
jects’ responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects’ financial
standing, employability, or reputation.
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(3) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not
exempt under paragraph (b)(2) of this
section, if:

(1) The human subjects are elected or
appointed public officials or candidates
for public office; or

(ii) Federal statute(s) require(s) with-
out exception that the confidentiality
of the personally identifiable informa-
tion will be maintained throughout the
research and thereafter.

(4) Research, involving the collection
or study of existing data, documents,
records, pathological specimens, or di-
agnostic specimens, if these sources are
publicly available or if the information
is recorded by the investigator in such
a manner that subjects cannot be iden-
tified, directly or through identifiers
linked to the subjects.

(5) Research and demonstration
projects which are conducted by or sub-
ject to the approval of department or
agency heads, and which are designed
to study, evaluate, or otherwise exam-
ine:

(i) Public benefit or service pro-
grams;

(ii) Procedures for obtaining benefits
or services under those programs;

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or

(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs.

(6) Taste and food quality evaluation
and consumer acceptance studies,

(i) If wholesome foods without addi-
tives are consumed or

(ii) If a food is consumed that con-
tains a food ingredient at or below the
level and for a use found to be safe, or
agricultural chemical or environ-
mental contaminant at or below the
level found to be safe, by the Food and
Drug Administration or approved by
the Environmental Protection Agency
or the Food Safety and Inspection
Service of the U.S. Department of Agri-
culture.

(c) Department or agency heads re-
tain final judgment as to whether a
particular activity is covered by this
policy.
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(d) Department or agency heads may
require that specific research activities
or classes of research activities con-
ducted, supported, or otherwise subject
to regulation by the department or
agency but not otherwise covered by
this policy, comply with some or all of
the requirements of this policy.

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide
additional protections for human sub-
jects.

(f) This policy does not affect any
state or local laws or regulations which
may otherwise be applicable and which
provide additional protections for
human subjects.

(g) This policy does not affect any
foreign laws or regulations which may
otherwise be applicable and which pro-
vide additional protections to human
subjects of research.

(h) When research covered by this
policy takes place in foreign countries,
procedures normally followed in the
foreign countries to protect human
subjects may differ from those set
forth in this policy. (An example is a
foreign institution which complies
with guidelines consistent with the
World Medical Assembly Declaration
(Declaration of Helsinki amended 1989)
issued either by sovereign states or by
an organization whose function for the
protection of human research subjects
is internationally recognized.) In these
circumstances, if a department or
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least
equivalent to those provided in this
policy, the department or agency head
may approve the substitution of the
foreign procedures in lieu of the proce-
dural requirements provided in this
policy. Except when otherwise required
by statute, Executive Order, or the de-
partment or agency head, notices of
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will
be otherwise published as provided in
department or agency procedures.

(i) Unless otherwise required by law,
department or agency heads may waive
the applicability of some or all of the
provisions of this policy to specific re-
search activities or classes of research
activities otherwise covered by this
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policy. Except when otherwise required
by statute or Executive Order, the de-
partment or agency head shall forward
advance notices of these actions to the
Office for Human Research Protec-
tions, Department of Health and
Human Services (HHS), or any suc-
cessor office, and shall also publish
them in the FEDERAL REGISTER or in
such other manner as provided in de-
partment or agency procedures.?!

[66 FR 28012, 28020, June 18, 1991; 56 FR 29756,
June 28, 1991, as amended at 70 FR 36328,
June 23, 2005]

§46.102 Definitions.

(a) Department or agency head means
the head of any federal department or
agency and any other officer or em-
ployee of any department or agency to
whom authority has been delegated.

(b) Institution means any public or
private entity or agency (including fed-
eral, state, and other agencies).

(c) Legally authorized representative
means an individual or judicial or
other body authorized under applicable
law to consent on behalf of a prospec-
tive subject to the subject’s participa-
tion in the procedure(s) involved in the
research.

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which
meet this definition constitute re-
search for purposes of this policy,
whether or not they are conducted or
supported under a program which is
considered research for other purposes.
For example, some demonstration and

1Institutions with HHS-approved assur-
ances on file will abide by provisions of title
45 CFR part 46 subparts A-D. Some of the
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46
into their policies and procedures as well.
However, the exemptions at 45 CFR 46.101(b)
do not apply to research involving prisoners,
subpart C. The exemption at 45 CFR
46.101(b)(2), for research involving survey or
interview procedures or observation of public
behavior, does not apply to research with
children, subpart D, except for research in-
volving observations of public behavior when
the investigator(s) do not participate in the
activities being observed.

18

28 CFR Ch. | (7-1-18 Edition)

service programs may include research
activities.

(e) Research subject to regulation, and
similar terms are intended to encom-
pass those research activities for which
a federal department or agency has
specific responsibility for regulating as
a research activity, (for example, In-
vestigational New Drug requirements
administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department
or agency solely as part of the depart-
ment’s or agency’s broader responsi-
bility to regulate certain types of ac-
tivities whether research or non-re-
search in nature (for example, Wage
and Hour requirements administered
by the Department of Labor).

(f) Human subject means a living indi-
vidual about whom an investigator
(whether professional or student) con-
ducting research obtains

(1) Data through intervention or
interaction with the individual, or

(2) Identifiable private information.

Intervention includes both physical pro-
cedures by which data are gathered (for
example, venipuncture) and manipula-
tions of the subject or the subject’s en-
vironment that are performed for re-
search purposes. Interaction includes
communication or interpersonal con-
tact between investigator and subject.
Private information includes informa-
tion about behavior that occurs in a
context in which an individual can rea-
sonably expect that no observation or
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and
which the individual can reasonably
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is
or may readily be ascertained by the
investigator or associated with the in-
formation) in order for obtaining the
information to constitute research in-
volving human subjects.

(g) IRB means an institutional review
board established in accord with and
for the purposes expressed in this pol-
icy.

(h) IRB approval means the deter-
mination of the IRB that the research
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has been reviewed and may be con-
ducted at an institution within the
constraints set forth by the IRB and by
other institutional and federal require-
ments.

(i) Minimal risk means that the prob-
ability and magnitude of harm or dis-
comfort anticipated in the research are
not greater in and of themselves than
those ordinarily encountered in daily
life or during the performance of rou-
tine physical or psychological exami-
nations or tests.

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this
policy, that a research project or activ-
ity involving human subjects has been
reviewed and approved by an IRB in ac-
cordance with an approved assurance.

§46.103 Assuring compliance with this
policy—research conducted or sup-
ported by any Federal Department
or Agency.

(a) Each institution engaged in re-
search which is covered by this policy
and which is conducted or supported by
a federal department or agency shall
provide written assurance satisfactory
to the department or agency head that
it will comply with the requirements
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads
shall accept the existence of a current
assurance, appropriate for the research
in question, on file with the Office for
Human Research Protections, HHS, or
any successor office, and approved for
federalwide use by that office. When
the existence of an HHS-approved as-
surance is accepted in lieu of requiring
submission of an assurance, reports
(except certification) required by this
policy to be made to department and
agency heads shall also be made to the
Office for Human Research Protec-
tions, HHS, or any successor office.

(b) Departments and agencies will
conduct or support research covered by
this policy only if the institution has
an assurance approved as provided in
this section, and only if the institution
has certified to the department or
agency head that the research has been
reviewed and approved by an IRB pro-
vided for in the assurance, and will be
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subject to continuing review by the
IRB. Assurances applicable to federally
supported or conducted research shall
at a minimum include:

(1) A statement of principles gov-
erning the institution in the discharge
of its responsibilities for protecting the
rights and welfare of human subjects of
research conducted at or sponsored by
the institution, regardless of whether
the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or
statement of ethical principles, or a
statement formulated by the institu-
tion itself. This requirement does not
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need
not be applicable to any research ex-
empted or waived under §46.101 (b) or
).

(2) Designation of one or more IRBs
established in accordance with the re-
quirements of this policy, and for
which provisions are made for meeting
space and sufficient staff to support
the IRB’s review and recordkeeping du-
ties.

(3) A list of IRB members identified
by name; earned degrees; representa-
tive capacity; indications of experience
such as board certifications, licenses,
etc., sufficient to describe each mem-
ber’s chief anticipated contributions to
IRB deliberations; and any employ-
ment or other relationship between
each member and the institution; for
example: full-time employee, part-time
employee, member of governing panel
or board, stockholder, paid or unpaid
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord
with §46.103(a) of this policy, the exist-
ence of an HHS-approved assurance is
accepted. In this case, change in IRB
membership shall be reported to the
Office for Human Research Protec-
tions, HHS, or any successor office.

(4) Written procedures which the IRB
will follow (i) for conducting its initial
and continuing review of research and
for reporting its findings and actions to
the investigator and the institution;
(ii) for determining which projects re-
quire review more often than annually
and which projects need verification
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from sources other than the investiga-
tors that no material changes have oc-
curred since previous IRB review; and
(iii) for ensuring prompt reporting to
the IRB of proposed changes in a re-
search activity, and for ensuring that
such changes in approved research,
during the period for which IRB ap-
proval has already been given, may not
be initiated without IRB review and
approval except when mnecessary to
eliminate apparent immediate hazards
to the subject.

(5) Written procedures for ensuring
prompt reporting to the IRB, appro-
priate institutional officials, and the
department or agency head of (i) any
unanticipated problems involving risks
to subjects or others or any serious or
continuing noncompliance with this
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRB ap-
proval.

(c) The assurance shall be executed
by an individual authorized to act for
the institution and to assume on behalf
of the institution the obligations im-
posed by this policy and shall be filed
in such form and manner as the depart-
ment or agency head prescribes.

(d) The department or agency head
will evaluate all assurances submitted
in accordance with this policy through
such officers and employees of the de-
partment or agency and such experts
or consultants engaged for this purpose
as the department or agency head de-
termines to be appropriate. The depart-
ment or agency head’s evaluation will
take into consideration the adequacy
of the proposed IRB in light of the an-
ticipated scope of the institution’s re-
search activities and the types of sub-
ject populations likely to be involved,
the appropriateness of the proposed ini-
tial and continuing review procedures
in light of the probable risks, and the
size and complexity of the institution.

(e) On the basis of this evaluation,
the department or agency head may
approve or disapprove the assurance, or
enter into negotiations to develop an
approvable one. The department or
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances
shall remain effective or otherwise
condition or restrict approval.

20

28 CFR Ch. | (7-1-18 Edition)

(f) Certification is required when the
research is supported by a federal de-
partment or agency and not otherwise
exempted or waived under §46.101 (b) or
(i). An institution with an approved as-
surance shall certify that each applica-
tion or proposal for research covered
by the assurance and by §46.103 of this
Policy has been reviewed and approved
by the IRB. Such certification must be
submitted with the application or pro-
posal or by such later date as may be
prescribed by the department or agen-
cy to which the application or proposal
is submitted. Under no condition shall
research covered by §46.103 of the Pol-
icy be supported prior to receipt of the
certification that the research has been
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify
within 30 days after receipt of a request
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by
the IRB. If the certification is not sub-
mitted within these time limits, the
application or proposal may be re-
turned to the institution.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991; 56 FR 29756,
June 28, 1991, as amended at 70 FR 36328,
June 23, 2005]

§§46.104-46.106 [Reserved]

§46.107 IRB membership.

(a) BEach IRB shall have at least five
members, with varying backgrounds to
promote complete and adequate review
of research activities commonly con-
ducted by the institution. The IRB
shall be sufficiently qualified through
the experience and expertise of its
members, and the diversity of the
members, including consideration of
race, gender, and cultural backgrounds
and sensitivity to such issues as com-
munity attitudes, to promote respect
for its advice and counsel in safe-
guarding the rights and welfare of
human subjects. In addition to pos-
sessing the professional competence
necessary to review specific research
activities, the IRB shall be able to as-
certain the acceptability of proposed
research in terms of institutional com-
mitments and regulations, applicable
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law, and standards of professional con-
duct and practice. The IRB shall there-
fore include persons knowledgeable in
these areas. If an IRB regularly reviews
research that involves a vulnerable
category of subjects, such as children,
prisoners, pregnant women, or handi-
capped or mentally disabled persons,
consideration shall be given to the in-
clusion of one or more individuals who
are knowledgeable about and experi-
enced in working with these subjects.

(b) Every nondiscriminatory effort
will be made to ensure that no IRB
consists entirely of men or entirely of
women, including the institution’s con-
sideration of qualified persons of both
sexes, so long as no selection is made
to the IRB on the basis of gender. No
IRB may consist entirely of members
of one profession.

(c) Each IRB shall include at least
one member whose primary concerns
are in scientific areas and at least one
member whose primary concerns are in
nonscientific areas.

(d) BEach IRB shall include at least
one member who is not otherwise affili-
ated with the institution and who is
not part of the immediate family of a
person who is affiliated with the insti-
tution.

(e) No IRB may have a member par-
ticipate in the IRB’s initial or con-
tinuing review of any project in which
the member has a conflicting interest,
except to provide information re-
quested by the IRB.

(f) An IRB may, in its discretion, in-
vite individuals with competence in
special areas to assist in the review of
issues which require expertise beyond
or in addition to that available on the
IRB. These individuals may not vote
with the IRB.

§46.108 IRB functions and operations.

In order to fulfill the requirements of
this policy each IRB shall:

(a) Follow written procedures in the
same detail as described in §46.103(b)(4)
and, to the extent required by,
§46.103(b)(5).

(b) Except when an expedited review
procedure is used (see §46.110), review
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including
at least one member whose primary
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concerns are in nonscientific areas. In
order for the research to be approved,
it shall receive the approval of a ma-
jority of those members present at the
meeting.

§46.109 IRB review of research.

(a) An IRB shall review and have au-
thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered
by this policy.

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with
§46.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in §46.116, be given to
the subjects when in the IRB’s judg-
ment the information would meaning-
fully add to the protection of the rights
and welfare of subjects.

(c) An IRB shall require documenta-
tion of informed consent or may waive
documentation in accordance with
§46.117.

(d) An IRB shall notify investigators
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval
of the research activity. If the IRB de-
cides to disapprove a research activity,
it shall include in its written notifica-
tion a statement of the reasons for its
decision and give the investigator an
opportunity to respond in person or in
writing.

(e) An IRB shall conduct continuing
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per
year, and shall have authority to ob-
serve or have a third party observe the
consent process and the research.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.110 Expedited review procedures
for certain kinds of research involv-
ing no more than minimal risk, and
for minor changes in approved re-
search.

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the
FEDERAL REGISTER, a list of categories
of research that may be reviewed by
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the IRB through an expedited review
procedure. The list will be amended, as
appropriate after consultation with
other departments and agencies,
through periodic republication by the
Secretary, HHS, in the FEDERAL REG-
ISTER. A copy of the list is available
from the Office for Human Research
Protections, HHS, or any successor of-
fice.

(b) An IRB may use the expedited re-
view procedure to review either or both
of the following:

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk,

(2) Minor changes in previously ap-
proved research during the period (of
one year or less) for which approval is
authorized.

Under an expedited review procedure,
the review may be carried out by the
IRB chairperson or by one or more ex-
perienced reviewers designated by the
chairperson from among members of
the IRB. In reviewing the research, the
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure
set forth in §46.108(b).

(c) Each IRB which uses an expedited
review procedure shall adopt a method
for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure.

(d) The department or agency head
may restrict, suspend, terminate, or
choose not to authorize an institu-
tion’s or IRB’s use of the expedited re-
view procedure.

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.111 Criteria for IRB approval of
research.

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied:

(1) Risks to subjects are minimized:
(i) By using procedures which are con-
sistent with sound research design and
which do not unnecessarily expose sub-
jects to risk, and (ii) whenever appro-
priate, by using procedures already
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being performed on the subjects for di-
agnostic or treatment purposes.

(2) Risks to subjects are reasonable
in relation to anticipated benefits, if
any, to subjects, and the importance of
the knowledge that may reasonably be
expected to result. In evaluating risks
and benefits, the IRB should consider
only those risks and benefits that may
result from the research (as distin-
guished from risks and benefits of
therapies subjects would receive even if
not participating in the research). The
IRB should not consider possible long-
range effects of applying knowledge
gained in the research (for example,
the possible effects of the research on
public policy) as among those research
risks that fall within the purview of its
responsibility.

(3) Selection of subjects is equitable.
In making this assessment the IRB
should take into account the purposes
of the research and the setting in
which the research will be conducted
and should be particularly cognizant of
the special problems of research in-
volving vulnerable populations, such as
children, prisoners, pregnant women,
mentally disabled persons, or economi-
cally or educationally disadvantaged
persons.

(4) Informed consent will be sought
from each prospective subject or the
subject’s legally authorized representa-
tive, in accordance with, and to the ex-
tent required by §46.116.

(5) Informed consent will be appro-
priately documented, in accordance
with, and to the extent required by
§46.117.

(6) When appropriate, the research
plan makes adequate provision for
monitoring the data collected to en-
sure the safety of subjects.

(7) When appropriate, there are ade-
quate provisions to protect the privacy
of subjects and to maintain the con-
fidentiality of data.

(b) When some or all of the subjects
are likely to be vulnerable to coercion
or undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons,
additional safeguards have been in-
cluded in the study to protect the
rights and welfare of these subjects.
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§46.112

Research covered by this policy that
has been approved by an IRB may be
subject to further appropriate review
and approval or disapproval by officials
of the institution. However, those offi-
cials may not approve the research if it
has not been approved by an IRB.

Review by institution.

§46.113 Suspension or termination of
IRB approval of research.

An IRB shall have authority to sus-
pend or terminate approval of research
that is not being conducted in accord-
ance with the IRB’s requirements or
that has been associated with unex-
pected serious harm to subjects. Any
suspension or termination of approval
shall include a statement of the rea-
sons for the IRB’s action and shall be
reported promptly to the investigator,
appropriate institutional officials, and
the department or agency head.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.114 Cooperative research.

Cooperative research projects are
those projects covered by this policy
which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights
and welfare of human subjects and for
complying with this policy. With the
approval of the department or agency
head, an institution participating in a
cooperative project may enter into a
joint review arrangement, rely upon
the review of another qualified IRB, or
make similar arrangements for avoid-
ing duplication of effort.

§46.115 IRB records.

(a) An institution, or when appro-
priate an IRB, shall prepare and main-
tain adequate documentation of IRB
activities, including the following:

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any,
that accompany the proposals, ap-
proved sample consent documents,
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects.

23

§46.116

(2) Minutes of IRB meetings which
shall be in sufficient detail to show at-
tendance at the meetings; actions
taken by the IRB; the vote on these ac-
tions including the number of members
voting for, against, and abstaining; the
basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted
issues and their resolution.

(3) Records of continuing review ac-
tivities.

(4) Copies of all correspondence be-
tween the IRB and the investigators.

(5) A list of IRB members in the same
detail as described is §46.103(b)(3).

(6) Written procedures for the IRB in
the same detail as described in
§46.103(b)(4) and §46.103(b)(5).

(7) Statements of significant new
findings provided to subjects, as re-
quired by §46.116(b)(5).

(b) The records required by this pol-
icy shall be retained for at least 3
years, and records relating to research
which is conducted shall be retained
for at least 3 years after completion of
the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times
and in a reasonable manner.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.116 General requirements for in-
formed consent.

Except as provided elsewhere in this
policy, no investigator may involve a
human being as a subject in research
covered by this policy unless the inves-
tigator has obtained the legally effec-
tive informed consent of the subject or
the subject’s legally authorized rep-
resentative. An investigator shall seek
such consent only under circumstances
that provide the prospective subject or
the representative sufficient oppor-
tunity to consider whether or not to
participate and that minimize the pos-
sibility of coercion or undue influence.
The information that is given to the
subject or the representative shall be
in language understandable to the sub-
ject or the representative. No informed
consent, whether oral or written, may
include any exculpatory language
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through which the subject or the rep-
resentative is made to waive or appear
to waive any of the subject’s legal
rights, or releases or appears to release
the investigator, the sponsor, the insti-
tution or its agents from liability for
negligence.

(a) Basic elements of informed con-
sent. Except as provided in paragraph
(c) or (d) of this section, in seeking in-
formed consent the following informa-
tion shall be provided to each subject:

(1) A statement that the study in-
volves research, an explanation of the
purposes of the research and the ex-
pected duration of the subject’s partici-
pation, a description of the procedures
to be followed, and identification of
any procedures which are experi-
mental;

(2) A description of any reasonably
foreseeable risks or discomforts to the
subject;

(3) A description of any benefits to
the subject or to others which may rea-
sonably be expected from the research;

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject;

(5) A statement describing the ex-
tent, if any, to which confidentiality of
records identifying the subject will be
maintained;

(6) For research involving more than
minimal risk, an explanation as to
whether any compensation and an ex-
planation as to whether any medical
treatments are available if injury oc-
curs and, if so, what they consist of, or
where further information may be ob-
tained;

(7) An explanation of whom to con-
tact for answers to pertinent questions
about the research and research sub-
jects’ rights, and whom to contact in
the event of a research-related injury
to the subject; and

(8) A statement that participation is
voluntary, refusal to participate will
involve no penalty or loss of benefits to
which the subject is otherwise entitled,
and the subject may discontinue par-
ticipation at any time without penalty
or loss of benefits to which the subject
is otherwise entitled.

(b) Additional elements of informed
consent. When appropriate, one or
more of the following elements of in-
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formation shall also be provided to
each subject:

(1) A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo
or fetus, if the subject is or may be-
come pregnant) which are currently
unforeseeable;

(2) Anticipated circumstances under
which the subject’s participation may
be terminated by the investigator
without regard to the subject’s con-
sent;

(3) Any additional costs to the sub-
ject that may result from participation
in the research;

(4) The consequences of a subject’s
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

(5) A statement that significant new
findings developed during the course of
the research which may relate to the
subject’s willingness to continue par-
ticipation will be provided to the sub-
ject; and

(6) The approximate number of sub-
jects involved in the study.

(c) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth
above, or waive the requirement to ob-
tain informed consent provided the IRB
finds and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local gov-
ernment officials and is designed to
study, evaluate, or otherwise examine:

(i) Public benefit of service programs;

(ii) Procedures for obtaining benefits
or services under those programs;

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or

(iv) Possible changes in methods or
levels of payment for benefits or serv-
ices under those programs; and

(2) The research could not prac-
ticably be carried out without the
waiver or alteration.

(d) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth in
this section, or waive the requirements
to obtain informed consent provided
the IRB finds and documents that:
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(1) The research involves no more
than minimal risk to the subjects;

(2) The waiver or alteration will not
adversely affect the rights and welfare
of the subjects;

(3) The research could not prac-
ticably be carried out without the
waiver or alteration; and

(4) Whenever appropriate, the sub-
jects will be provided with additional
pertinent information after participa-
tion.

(e) The informed consent require-
ments in this policy are not intended
to preempt any applicable federal,
state, or local laws which require addi-
tional information to be disclosed in
order for informed consent to be le-
gally effective.

(f) Nothing in this policy is intended
to limit the authority of a physician to
provide emergency medical care, to the
extent the physician is permitted to do
so under applicable federal, state, or
local law.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.117 Documentation of informed

consent.

(a) Except as provided in paragraph
(c) of this section, informed consent
shall be documented by the use of a
written consent form approved by the
IRB and signed by the subject or the
subject’s legally authorized representa-
tive. A copy shall be given to the per-
son signing the form.

(b) Except as provided in paragraph
(c) of this section, the consent form
may be either of the following:

(1) A written consent document that
embodies the elements of informed
consent required by §46.116. This form
may be read to the subject or the sub-
ject’s legally authorized representa-
tive, but in any event, the investigator
shall give either the subject or the rep-
resentative adequate opportunity to
read it before it is signed; or

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by §46.116
have been presented orally to the sub-
ject or the subject’s legally authorized
representative. When this method is
used, there shall be a witness to the
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oral presentation. Also, the IRB shall
approve a written summary of what is
to be said to the subject or the rep-
resentative. Only the short form itself
is to be signed by the subject or the
representative. However, the witness
shall sign both the short form and a
copy of the summary, and the person
actually obtaining consent shall sign a
copy of the summary. A copy of the
summary shall be given to the subject
or the representative, in addition to a
copy of the short form.

(c) An IRB may waive the require-
ment for the investigator to obtain a
signed consent form for some or all
subjects if it finds either:

(1) That the only record linking the
subject and the research would be the
consent document and the principal
risk would be potential harm resulting
from a breach of confidentiality. Each
subject will be asked whether the sub-
ject wants documentation linking the
subject with the research, and the sub-
ject’s wishes will govern; or

(2) That the research presents no
more than minimal risk of harm to
subjects and involves no procedures for
which written consent is normally re-
quired outside of the research context.
In cases in which the documentation
requirement is waived, the IRB may re-
quire the investigator to provide sub-
jects with a written statement regard-
ing the research.

(Approved by the Office of Management and
Budget under Control Number 0990-0260)

[66 FR 28012, 28020, June 18, 1991, as amended
at 70 FR 36328, June 23, 2005]

§46.118 Applications and proposals
lacking definite plans for involve-
ment of human subjects.

Certain types of applications for
grants, cooperative agreements, or con-
tracts are submitted to departments or
agencies with the knowledge that sub-
jects may be involved within the period
of support, but definite plans would not
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants
when selection of specific projects is
the institution’s responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be
selected; and projects in which human
subjects’ involvement will depend upon
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completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be
reviewed by an IRB before an award
may be made. However, except for re-
search exempted or waived under
§46.101 (b) or (i), no human subjects
may be involved in any project sup-
ported by these awards until the
project has been reviewed and approved
by the IRB, as provided in this policy,
and certification submitted, by the in-
stitution, to the department or agency.

§46.119 Research undertaken without
the intention of involving human
subjects.

In the event research is undertaken
without the intention of involving
human subjects, but it is later pro-
posed to involve human subjects in the
research, the research shall first be re-
viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval
given to the proposed change by the de-
partment or agency.

§46.120 Evaluation and disposition of
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or
Agency.

(a) The department or agency head
will evaluate all applications and pro-
posals involving human subjects sub-
mitted to the department or agency
through such officers and employees of
the department or agency and such ex-
perts and consultants as the depart-
ment or agency head determines to be
appropriate. This evaluation will take
into consideration the risks to the sub-
jects, the adequacy of protection
against these risks, the potential bene-
fits of the research to the subjects and
others, and the importance of the
knowledge gained or to be gained.

(b) On the basis of this evaluation,
the department or agency head may
approve or disapprove the application
or proposal, or enter into negotiations
to develop an approvable one.

[66 FR 28012, 28020, June 18, 1991, as amended
at 61 FR 33658, June 28, 1996]
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§46.121 [Reserved]

§46.122 Use of Federal funds.

Federal funds administered by a de-
partment or agency may not be ex-
pended for research involving human
subjects unless the requirements of
this policy have been satisfied.

§46.123 Early termination of research
support: Evaluation of applications
and proposals.

(a) The department or agency head
may require that department or agency
support for any project be terminated
or suspended in the manner prescribed
in applicable program requirements,
when the department or agency head
finds an institution has materially
failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragraph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an
activity has have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).

§46.124 Conditions.

With respect to any research project
or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.

PART 47—RIGHT TO FINANCIAL
PRIVACY ACT

Sec.

47.1 Definitions.
47.2 Purpose.

47.3 Authorization.
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47.4 Written request.
47.5 Certification.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
section 1108 of the Right to Financial Pri-
vacy Act of 1978, 12 U.S.C. 3408.

SOURCE: Order No. 822-79, 44 FR 14554, Mar.
13, 1979, unless otherwise noted.

§47.1 Definitions.

The terms used in this part shall
have the same meaning as similar
terms used in the Right to Financial
Privacy Act of 1978. Departmental unit
means any office, division, board, bu-
reau, or other component of the De-
partment of Justice which is author-
ized to conduct law enforcement in-
quiries. Act means the Right to Finan-
cial Privacy Act of 1978.

§47.2 Purpose.

The purpose of these regulations is to
authorize Departmental units to re-
quest financial records from a financial
institution pursuant to the formal
written request procedure authorized
by section 1108 of the Act, and to set
forth the conditions under which such
requests may be made.

§47.3 Authorization.

Departmental units are authorized to
request financial records of any cus-
tomer from a financial institution pur-
suant to a formal written request
under the Act only if:

(a) No administrative summons or
subpoena authority reasonably appears
to be available to the Departmental
unit to obtain financial records for the
purpose for which the records are
sought;

(b) There is reason to believe that the
records sought are relevant to a legiti-
mate law enforcement inquiry and will
further that inquiry;

(c) The request is issued by a super-
visory official of a rank designated by
the head of the requesting Depart-
mental unit. The officials so des-
ignated shall not delegate this author-
ity to others;

(d) The request adheres to the re-
quirements set forth in §47.4; and

(e) The notice requirements set forth
in section 1108(4) of the Act, or the re-
quirements pertaining to delay of no-
tice in section 1109 of the Act, are sat-
isfied, except in situations (e.g., sec-
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tion 1113(g)) where no notice is re-
quired.

§47.4 Written request.

(a) The formal written request shall
be in the form of a letter or memo-
randum to an appropriate official of
the financial institution from which fi-
nancial records are requested. The re-
quest shall be signed by the issuing of-
ficial, and shall set forth that official’s
name, title, business address and busi-
ness phone number. The request shall
also contain the following:

(1) The identity of the customer or
customers to whom the records per-
tain;

(2) A reasonable description of the
records sought; and

(3) Such additional information as
may be appropriate—e.g., the date on
which the opportunity for the cus-
tomer to challenge the formal written
request will expire, the date on which
the requesting Departmental unit ex-
pects to present a certificate of compli-
ance with the applicable provisions of
the Act, the name and title of the indi-
vidual (if known) to whom disclosure is
to be made.

(b) In cases where customer notice is
delayed by court order, a copy of the
court order shall be attached to the
formal written request.

§47.5 Certification.

Prior to obtaining the requested
records pursuant to a formal written
request, an official of a rank des-
ignated by the head of the requesting
Departmental unit shall certify in
writing to the financial institution
that the Departmental unit has com-
plied with the applicable provisions of
the Act.

PART 48—NEWSPAPER
PRESERVATION ACT

Sec.
48.1
48.2
48.3
48.4

Purpose.
Definitions.
Procedure for filing all documents.
Application for approval of joint news-
paper operating arrangement entered
into after July 24, 1970.
48.5 Requests that information not be made
public.
48.6 Public notice.
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48.7 Report of the Assistant Attorney Gen-
eral in Charge of the Antitrust Division.

48.8 Written comments and requests for a
hearing.

48.9 Extensions of time.

48.10 Hearings.

48.11 Intervention in hearings.

48.12 Ex parte communications.

48.13 Record for decision.

48.14 Decision by the Attorney General.

48.15 Temporary approval.

48.16 Procedure for filing of terms of a re-
newal or amendment to an existing joint
newspaper operating arrangement.

AUTHORITY: 28 U.S.C. 509, 510; (5 U.S.C. 301);
Newspaper Preservation Act, 84 Stat. 466 (15
U.S.C. 1801 et seq.).

SOURCE: Order No. 558-73, 39 FR 7, Jan. 2,
1974, unless otherwise noted.

§48.1 Purpose.

These regulations set forth the proce-
dure by which application may be made
to the Attorney General for his ap-
proval of joint newspaper operating ar-
rangements entered into after July 24,
1970, and for the filing with the Depart-
ment of Justice of the terms of a re-
newal or amendment of existing joint
newspaper operating arrangements, as
required by the Newspaper Preserva-
tion Act, Pub. L. 91-353, 84 Stat. 466, 15
U.S.C. 1801 et seq. The Newspaper Pres-
ervation Act does not require that all
joint newspaper operating arrange-
ments obtain the prior written consent
of the Attorney General. The Act and
these regulations provide a method for
newspapers to obtain the benefit of a
limited exemption from the antitrust
laws if they desire to do so. Joint news-
paper operating arrangements that are
put into effect without the prior writ-
ten consent of the Attorney General re-
main fully subject to the antitrust
laws.

§48.2 Definitions.

(a) The term Attorney General means
the Attorney General of the United
States or his delegate, other than the
Assistant Attorney General in charge
of the Antitrust Division or other em-
ployee in the Antitrust Division.

(b) The term Assistant Attorney Gen-
eral in charge of the Antitrust Division
means the Assistant Attorney General
in charge of the Antitrust Division or
his delegate.
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(c) The term Assistant Attorney Gen-
eral for Administration means the As-
sistant Attorney General for Adminis-
tration or his delegate.

(d) The term existing arrangement
means any joint newspaper operating
arrangement entered into before July
24, 1970.

(e) The term joint newspaper operating
arrangement means any contract, agree-
ment, joint venture (whether or not in-
corporated), or other arrangement en-
tered into between two or more news-
paper owners for the publication of two
or more newspaper publications, pursu-
ant to which joint or common produc-
tion facilities are established or oper-
ated and joint or unified action is
taken or agreed to be taken with re-
spect to any of the following: Printing;
time, method, and field of publication;
allocation of production facilities; dis-
tribution; advertising solicitation; cir-
culation solicitation; business depart-
ment; establishment of advertising
rates; establishment of circulation
rates and revenue distribution: Pro-
vided, That there is no merger, com-
bination, or amalgamation of editorial
or reportorial staffs, and that editorial
policies be independently determined.

(f) The term newspaper means a pub-
lication produced on newsprint paper
which is published in one or more
issues weekly (including as one publi-
cation any daily newspaper and any
Sunday newspaper published by the
same owner in the same city, commu-
nity, or metropolitan area), and in
which a substantial portion of the con-
tent is devoted to the dissemination of
news and editorial opinion.

(g) The term party means any indi-
vidual, and any partnership, corpora-
tion, association, or other legal entity.

(h) The term person means any indi-
vidual, and any partnership, corpora-
tion, association, or other legal entity.

§48.3 Procedure for filing all docu-
ments.

All filings required by these regula-
tions shall be accomplished by:

(a) Mailing or delivering five copies
of each document (two copies in the
case of documents filed by the Assist-
ant Attorney General in charge of the
Antitrust Division) to the Assistant
Attorney General for Administration,
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Department of Justice, Washington,
DC 20530. He shall place one copy in a
numbered public docket; one copy in a
duplicate of this file for the use of offi-
cials with decisional responsibility;
and (except in the case of documents
filed by the Assistant Attorney Gen-
eral in charge of the Antitrust Divi-
sion) shall forward three copies to the
Assistant Attorney General in charge
of the Antitrust Division; except that
documents subject to nondisclosure or-
ders under §48.5 shall be held under
seal and disclosed only in accordance
with the provisions of that section; and

(b) Mailing or delivering one copy of
each document filed after a hearing has
been ordered to each party to the pro-
ceedings, along with the name and ad-
dress of the party filing the document
or its counsel, and filing in the manner
provided in paragraph (a) of this sec-
tion a certificate that service has been
made in accordance herewith.

§48.4 Application for approval of joint
newspaper operating arrangement
entered into after July 24, 1970.

(a) Persons desiring to obtain the ap-
proval of the Attorney General of a
joint newspaper operating arrangement
after July 24, 1970, shall file an applica-
tion in writing setting forth a short,
plain statement of the reasons why the
applicants believe that approval should
be granted.

(b) With the request, the applicants
shall also file copies of the following:

(1) The proposed joint newspaper op-
erating agreement;

(2) Any prior, existing or proposed
agreement between any of the news-
papers involved, or a statement of any
such agreements as have not been re-
duced to writing;

(3) With respect to each newspaper,
for the b5-year period prior to the date
of the application,

(i) Annual statements of profit and
loss;

(ii) Annual statements of assets and
liabilities;

(iii) Reports of the Audit Bureau of
Circulation, or statements containing
equivalent information;

(iv) Annual advertising
records;

(v) Rate cards;

lineage

29

§48.5

(4) If any amount stated in paragraph
(b)(3)(1) or (ii) of this section represents
an allocation of revenues, expenses, as-
sets or liabilities between the news-
paper and any parent, subsidiary, divi-
sion or affiliate, the financial state-
ments shall be accompanied by a full
explanation of the method by which
each such amount has been allocated.

(5) If any of the newspapers involved
purchased or sold goods or services
from or to any parent, subsidiary, divi-
sion or affiliate at any time during the
five years preceding the date of appli-
cation, a statement shall be submitted
identifying such products or services,
the entity from which they were pur-
chased or to which they were sold, and
the amount paid for each product or
service during each of the five years.

(6) Any other information which the
applicants believe relevant to their re-
quest for approval.

(c) A copy of the application and sup-
porting data shall be open to public in-
spection during normal business hours
at the main office of each of the news-
papers involved in the arrangement,
except to the extent permitted by non-
disclosure orders under §48.5; except
that materials for which nondisclosure
has been requested under §48.5 need not
be made available for inspection before
the request has been decided.

§48.5 Requests that information not
be made public.

(a) Any applicant may file a request
that commercial or financial data re-
quired to be filed and made public
under these regulations, which is privi-
leged and confidential within the
meaning of 5 U.S.C. 552(b), be withheld
from public disclosure. Each such re-
quest shall be accompanied by a state-
ment of the reasons why nondisclosure
is required. The request shall be deter-
mined by the Attorney General who
shall consider the extent to which (1)
disclosure may cause substantial harm
to the applicant submitting the infor-
mation, and (2) nondisclosure may im-
pair the ability of persons who may be
adversely affected by the proposed ar-
rangement to present their views in
proceedings under these regulations.
Information relevant to the financial
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conditions of the newspaper or news-
papers represented to be failing ordi-
narily shall not be ordered withheld
from public disclosure.

(b) Upon ordering that any docu-
ments be withheld from public disclo-
sure, the Attorney General shall file a
statement setting forth the subject
matter of the documents withheld. Any
person desiring to inspect the docu-
ments may file a request for inspec-
tion, identifying with as much particu-
larity as possible the materials to be
inspected and setting forth the reasons
for inspection and the facts in support
thereof. The request for disclosure
shall be considered by the Attorney
General, who shall give the applicant
that submitted the documents an op-
portunity to be heard in opposition to
disclosure. Orders granting inspection
shall specify the terms and conditions
thereof, including restrictions on dis-
closure to third parties.

(c) Documents ordered withheld from
public disclosure shall be made avail-
able to the Assistant Attorney General
in charge of the Antitrust Division. If a
hearing is held, the documents may be
offered as evidence by any party to
whom they have been disclosed. The
administrative law judge may restrict
further disclosure as he deems appro-
priate, taking into account the consid-
erations set forth in paragraph (a) of
this section.

(d) Requests for access to materials
within the scope of this section that
may be filed after the conclusion of
proceedings under these regulations
shall be processed in accordance with
the Department’s regulations under 5
U.S.C. 552 (part 16 of this chapter).

§48.6 Public notice.

(a) Upon the filing of the documents
required by §48.4, the applicants shall
file, and publish on the front pages of
each of the newspapers for which appli-
cation is made, daily and Sunday (if a
Sunday edition is published) for a pe-
riod of one week:

(1) Notice that a request for approval
of a joint newspaper operating arrange-
ment has been filed with the Attorney
General;

(2) Notice that copies of the proposed
arrangement, as well as all other docu-
ments submitted pursuant to §48.4, are
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available for public inspection at the
Department of Justice and at the main
offices of the newspapers involved; and

(3) Notice that any person may file
written comments or a request for a
hearing with the Department of Jus-
tice, in accordance with the require-
ments of §48.3.

(b) Upon the filing of the notice re-
quired in paragraph (a) of this section,
the Assistant Attorney General for Ad-
ministration shall cause notice to be
published in the FEDERAL REGISTER,
and shall cause to be issued a press re-
lease setting forth the information
contained therein.

(c) If a hearing is scheduled pursuant
to §48.10, the applicants shall publish
the time, date, place and purpose of
such hearing on their respective front
pages at least three times within the 2-
week period after the hearing has been
scheduled (two times if the applicants
are weekly newspapers), and for the 3
days preceding such hearing (one day
during the week preceding the hearing
if the applicants are weekly news-
papers).

(d) The applicants shall file copies of
each day’s newspaper in which the no-
tice required in paragraph (a) or (c) of
this section has appeared.

§48.7 Report of the Assistant Attorney
General in Charge of the Antitrust
Division.

(a) The Assistant Attorney General
in charge of the Antitrust Division
shall, not later than 30 days from the
publication in the FEDERAL REGISTER
of the notice required by §48.6, submit
to the Attorney General a report on
any application filed pursuant to §48.4.
In preparing such report he may re-
quire submission by the applicants of
any further information which may be
relevant to a determination of whether
approval of the proposed arrangement
is warranted under the Act.

(b) In his report he may state (1) that
the proposed arrangement should be
approved or disapproved without a
hearing; or (2) that a hearing should be
held to resolve material issues of fact.

(c) The report shall be filed, and a
copy shall be sent to the applicants.
Upon the filing of the report, the As-
sistant Attorney General for Adminis-
tration shall cause to be issued a press
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release setting forth the substance
thereof.

(d) Any person may, within 30 days
after filing of the report, file a reply to
the report for the consideration of the
Attorney General.

§48.8 Written comments and requests
for a hearing.

(a) Any person who believes that the
Attorney General should or should not
approve a proposed arrangement, may
at any time after filing of the applica-
tion until 30 days after publication in
the FEDERAL REGISTER of the notice re-
quired in §48.6,

(1) File written comments stating the
reasons why approval should or should
not be granted, and/or

(2) File a request that a hearing be
held on the application. A request for a
hearing shall set forth the issues of
fact to be determined and the reasons
that a hearing is required to determine
them.

(b) Any person may within 30 days
after the filing of any comment or re-
quest pursuant to paragraph (a) of this
section, file a reply for the consider-
ation of the Attorney General.

(c) After the expiration of the time
for filing of replies in accordance with
§48.7 and this section the Attorney
General shall either approve or deny
approval of the arrangement, in ac-
cordance with §48.14, or shall order
that a hearing be held.

§48.9 Extensions of time.

Any of the time periods established
by these Regulations may be extended
for good cause, upon timely application
to the Attorney General, or to the ad-
ministrative law judge if one has been
appointed.

§48.10 Hearings.

(a) Upon the issuance by the Attor-
ney General of an order for a hearing,
the Assistant Attorney General for Ad-
ministration shall appoint an adminis-
trative law judge in accordance with
section 11 of the Administrative Proce-
dure Act, 5 U.S.C. 3105. The administra-
tive law judge shall:

(1) Set a date, time and place for the
hearing convenient for all parties in-
volved. The date set shall be as soon as
practicable, allowing time for publica-
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tion of the notice required in §48.6 and
for a reasonable period of discovery as
provided in this section. In setting a
place for the hearing, preference shall
be given to the community in which
the applicants’ newspapers operate.

(2) Mail notice of the hearing to the
parties, to each person who filed writ-
ten comments or a request for a hear-
ing, and to any other person he be-
lieves may have an interest in the pro-
ceeding.

(3) Permit discovery by any party, as
provided in the Federal Rules of Civil
Procedure; except that he may place
such limits as he deems reasonable on
the time and manner of taking dis-
covery in order to avoid unnecessary
delays in the proceedings.

(4) Conduct a hearing in accordance
with section 7 of the Administrative
Procedure Act, 5 U.S.C. 556. At such
hearing, the burden of proving that the
proposed arrangement meets the re-
quirements of the Newspaper Preserva-
tion Act will be on the proponents of
the arrangement. The rules of evidence
which govern civil proceedings in mat-
ters not involving trial by jury in the
courts of the United States shall apply,
but these rules may be relaxed if the
ends of justice will be better served in
so doing: Provided, that the introduc-
tion of irrelevant, immaterial, or un-
duly repetitious evidence is avoided.
Only parties to the proceedings may
present evidence, or cross-examine wit-
nesses.

(b) The applicants and the Assistant
Attorney General in charge of the
Antitrust Division shall be parties in
any hearing held hereunder. Other per-
sons may intervene as parties as pro-
vided in §48.11.

(c) The Assistant Attorney General
for Administration shall procure the
services of a stenographic reporter. One
copy of the transcript produced shall
be placed in the public docket. Addi-
tional copies may be purchased from
the reporter or, if the arrangement
with the reporter permits, from the De-
partment of Justice at its cost.

(d) Following the hearing the admin-
istrative law judge shall render to the
Attorney General his recommendation
that the proposed arrangement be ap-
proved or denied approval in accord-
ance with the standards of the Act. The
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recommendation shall be in writing,
shall be based solely on the hearing
record, and shall include a statement
of the administrative law judge’s find-
ings and conclusions, and the reasons
or basis therefor, on all material issues
of fact, law or discretion presented on
the record. Copies of the recommenda-
tion shall be filed and sent to each
party.

(e) Within 30 days of the date the ad-
ministrative law judge files his rec-
ommendation, any party may file writ-
ten exceptions to the recommendation
for consideration by the Attorney Gen-
eral. Parties shall then have a further
15 days in which to file responses to
any such exceptions.

§48.11 Intervention in hearings.

(a) Any person may intervene as a
party in a hearing held under these
regulations if (1) he has an interest
which may be affected by the Attorney
General’s decision, and (2) it appears
that his interest may not be ade-
quately represented by existing par-
ties.

(b) Application for intervention shall
be made by filing in accordance with
§48.3(a) and (b), within 20 days after a
hearing has been ordered, a statement
of the nature of the applicant’s inter-
est, the way in which it may be af-
fected, the facts and reasons in support
thereof and the reasons why the appli-
cant’s interest may not be adequately
represented by existing parties.

(c) Existing parties may file a state-
ment in opposition to or in support of
an application to intervene within 10
days of the filing of the application.

(d) Applications for intervention
shall be decided by the Attorney Gen-
eral.

(e) Intervenors shall have the same
rights as existing parties in connection
with any hearing held under these reg-
ulations.

§48.12

No person shall communicate on any
matter related to these proceedings
with the administrative law judge, the
Attorney General or anyone having
decisional responsibility, except as pro-
vided in these regulations.

Ex parte communications.
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§48.13 Record for decision.

(a) The record on which the Attorney
General shall base his decision in the
event a hearing is not held shall be
comprised of all material filed in ac-
cordance with these regulations, in-
cluding any material that has been or-
dered withheld from public disclosure.

(b) If a hearing is held, the record on
which the Attorney General shall base
his decision shall consist exclusively of
the hearing record, the examiner’s rec-
ommendation and any exceptions and
responses filed with respect thereto.

§48.14 Decision by the Attorney Gen-
eral.

(a) The Attorney General shall de-
cide, on the basis of the record as con-
stituted in accordance with §48.13,
whether approval is warranted under
the Act. In rendering his decision, the
Attorney General shall file therewith a
statement of his findings and conclu-
sions and the reasons therefor, or
where a hearing has been held, he may
adopt the findings and conclusions of
the administrative law judge.

(b) Approval of a proposed arrange-
ment by the Attorney General shall
not become effective until the tenth
day after the filing of the Attorney
General’s decision as provided in this
section.

§48.15 Temporary approval.

(a) If the Attorney General concludes
that one or more of the newspapers in-
volved would otherwise fail before the
procedures under these regulations can
be completed, he may grant temporary
approval of whatever form of joint or
unified action would be lawful under
the Act if performed as part of an ap-
proved joint newspaper operating ar-
rangement, and that he concludes is:
(1) Essential to the survival of the
newspaper or newspapers; and (2) most
likely capable of being terminated
without impairment to the ability of
both newspapers to resume inde-
pendent operation should final ap-
proval eventually be denied.

(b) Upon the filing of a request for
temporary approval, the applicants
shall publish notice of such application
on the front pages of their respective
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newspapers for a period of three con-
secutive days in the case of daily news-
papers or in the next issue in the case
of weekly newspapers. The notice shall
state:

(1) That a request for temporary ap-
proval of a joint operating arrange-
ment or other joint or unified action
has been made to the Attorney Gen-
eral; and

(2) That anyone wishing to protest
the application for temporary approval
may do so by delivering a statement of
protest or telephoning his views to an
employee of the Department of Justice,
whose name, address and telephone
number shall be designated by the De-
partment upon receipt of the applica-
tion for temporary approval, and that
such protests must be received by the
Department within five days of the
first publication of notice in accord-
ance with paragraph (a) of this section.

(c) The notice required by this sec-
tion shall be in addition to the notice
required by §48.6.

(d) Such temporary approval may be
granted without hearing at any time
following the expiration of the period
provided for protests, but shall create
no presumption that final approval will
be granted.

§48.16 Procedure for filing of terms of
a renewal or amendment to an ex-
isting joint newspaper operating ar-
rangement.

Within 30 days after a renewal of or
an amendment to the terms of an exist-
ing arrangement, the parties to said re-
newal or amendment shall file five cop-
ies of the agreement of renewal or
amendment. In the case of an amend-
ment, the parties shall also file copies
of the amended portion of the original
agreement.

[Order No. 558-73, 39 FR 7, Jan. 2, 1974, as

amended by Order No. 568-74, 39 FR 18646,
May 29, 1974]

PART 49—ANTITRUST CIVIL
PROCESS ACT

Sec.
49.1
49.2

Purpose.

Duties of custodian.

49.3 Examination of the material.
49.4 Deputy custodians.

AUTHORITY: 15 U.S.C. 1313.
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SOURCE: At 60 FR 44277, Aug. 25, 1995, un-
less otherwise noted.

§49.1 Purpose.

The regulations in this part are
issued in compliance with the require-
ments imposed by the provisions of sec-
tion 4(c) of the Antitrust Civil Process
Act, as amended (15 U.S.C. 1313(c)). The
terms used in this part shall be deemed
to have the same meaning as similar
terms used in that Act.

§49.2 Duties of custodian.

(a) Upon taking physical possession
of documentary material, answers to
interrogatories, or transcripts of oral
testimony delivered pursuant to a civil
investigative demand issued under sec-
tion 3(a) of the Act, the antitrust docu-
ment custodian designated pursuant to
section 4(a) of the Act (subject to the
general supervision of the Assistant
Attorney General in charge of the
Antitrust Division), shall, unless other-
wise directed by a court of competent
jurisdiction, select, from time to time,
from among such documentary mate-
rial, answers to interrogatories or
transcripts of oral testimony, the docu-
mentary material, answers to interrog-
atories or transcripts of oral testimony
the copying of which the custodian
deems necessary or appropriate for the
official use of the Department of Jus-
tice, and shall determine, from time to
time, the number of copies of any such
documentary material, answers to in-
terrogatories or transcripts of oral tes-
timony that are to be reproduced pur-
suant to the Act.

(b) Copies of documentary material,
answers to interrogatories, or tran-
scripts of oral testimony in the phys-
ical possession of the custodian pursu-
ant to a civil investigative demand
may be reproduced by or under the au-
thority of any officer, employee, or
agent of the Department of Justice des-
ignated by the custodian. Documentary
material for which a civil investigative
demand has been issued but which is
still in the physical possession of the
person upon whom the demand has
been served may, by agreement be-
tween such person and the custodian,
be reproduced by such person, in which
case the custodian may require that
the copies so produced be duly certified
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as true copies of the original of the ma-
terial involved.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

§49.3 Examination of the material.

Documentary material, answers to
interrogatories, or transcripts of oral
testimony produced pursuant to the
Act, while in the custody of the custo-
dian, shall be for the official use of offi-
cers, employees, and agents of the De-
partment of Justice in accordance with
the Act. Upon reasonable notice to the
custodian—

(a) Such documentary material or
answers to interrogatories shall be
made available for examination by the
person who produced such documen-
tary material or answers to interrog-
atories, or by any duly authorized rep-
resentative of such person; and

(b) Such transcripts of oral testi-
mony shall be made available for ex-
amination by the person who produced
such testimony, or by such person’s
counsel, during regular office hours es-
tablished for the Department of Jus-
tice. Examination of such documentary
material, answers to interrogatories,
or transcripts of oral testimony at
other times may be authorized by the
Assistant Attorney General or the cus-
todian.

[60 FR 44277, Aug. 25, 1995; 60 FR 61290, Nov.
29, 1995]

§49.4 Deputy custodians.

Deputy custodians may perform such
of the duties assigned to the custodian
as may be authorized or required by
the Assistant Attorney General.

PART 50—STATEMENTS OF POLICY

Sec.

50.2 Release of information by personnel of
the Department of Justice relating to
criminal and civil proceedings.

50.3 Guidelines for the enforcement of title
VI, Civil Rights Act of 1964.

50.5 Notification of Consular Officers upon
the arrest of foreign nationals.

50.6 Antitrust Division business review pro-
cedure.

50.7 Consent judgments in actions to enjoin
discharges of pollutants.

50.8 [Reserved]

50.9 Policy with regard to open judicial pro-
ceedings.
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50.10 Policy regarding obtaining informa-
tion from, or records of, members of the
news media; and regarding questioning,
arresting, or charging members of the
news media.

50.12 Exchange of FBI identification
records.

50.14 Guidelines on employee selection pro-
cedures.

50.15 Representation of Federal officials and
employees by Department of Justice at-
torneys or by private counsel furnished
by the Department in civil, criminal, and
congressional proceedings in which Fed-
eral employees are sued, subpoenaed, or
charged in their individual capacities.

50.16 Representation of Federal employees
by private counsel at Federal expense.

50.17 Ex parte communications in informal
rulemaking proceedings.

50.18 [Reserved]

50.19 Procedures to be followed by govern-
ment attorneys prior to filing recusal or
disqualification motions.

50.20 Participation by the United States in
court-annexed arbitration.

50.21 Procedures governing the destruction
of contraband drug evidence in the cus-
tody of Federal law enforcement authori-
ties.

50.22 Young American Medals Program.

50.23 Policy against entering into final set-
tlement agreements or consent decree
that are subject to confidentiality provi-
sions and against seeking or concurring
in the sealing of such documents.

50.24 Annuity broker minimum qualifica-
tions.

50.25 Assumption of concurrent Federal
criminal jurisdiction in certain areas of
Indian country.

AUTHORITY: 5 U.S.C. 301; 18 U.S.C. 1162; 28
U.S.C. 509, 510, 516, and 519; 42 U.S.C. 1921 et
seq., 1973c; and Pub. L. 107-273, 116 Stat. 1758,
1824.

§50.2 Release of information by per-
sonnel of the Department of Justice
relating to criminal and civil pro-
ceedings.

(a) General. (1) The availability to
news media of information in criminal
and civil cases is a matter which has
become increasingly a subject of con-
cern in the administration of justice.
The purpose of this statement is to for-
mulate specific guidelines for the re-
lease of such information by personnel
of the Department of Justice.

(2) While the release of information
for the purpose of influencing a trial is,
of course, always improper, there are
valid reasons for making available to
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the public information about the ad-
ministration of the law. The task of
striking a fair balance between the pro-
tection of individuals accused of crime
or involved in civil proceedings with
the Government and public under-
standings of the problems of control-
ling crime and administering govern-
ment depends largely on the exercise of
sound judgment by those responsible
for administering the law and by rep-
resentatives of the press and other
media.

(3) Inasmuch as the Department of
Justice has generally fulfilled its re-
sponsibilities with awareness and un-
derstanding of the competing needs in
this area, this statement, to a consid-
erable extent, reflects and formalizes
the standards to which representatives
of the Department have adhered in the
past. Nonetheless, it will be helpful in
ensuring uniformity of practice to set
forth the following guidelines for all
personnel of the Department of Jus-
tice.

(4) Because of the difficulty and im-
portance of the questions they raise, it
is felt that some portions of the mat-
ters covered by this statement, such as
the authorization to make available
Federal conviction records and a de-
scription of items seized at the time of
arrest, should be the subject of con-
tinuing review and consideration by
the Department on the basis of experi-
ence and suggestions from those within
and outside the Department.

(b) Guidelines to criminal actions. (1)
These guidelines shall apply to the re-
lease of information to news media
from the time a person is the subject of
a criminal investigation until any pro-
ceeding resulting from such an inves-
tigation has been terminated by trial
or otherwise.

(2) At no time shall personnel of the
Department of Justice furnish any
statement or information for the pur-
pose of influencing the outcome of a
defendant’s trial, nor shall personnel of
the Department furnish any statement
or information, which could reasonably
be expected to be disseminated by
means of public communication, if
such a statement or information may
reasonably be expected to influence the
outcome of a pending or future trial.
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(3) Personnel of the Department of
Justice, subject to specific limitations
imposed by law or court rule or order,
may make public the following infor-
mation:

(i) The defendant’s name, age, resi-
dence, employment, marital status,
and similar background information.

(ii) The substance or text of the
charge, such as a complaint, indict-
ment, or information.

(iii) The identity of the investigating
and/or arresting agency and the length
or scope of an investigation.

(iv) The circumstances immediately
surrounding an arrest, including the
time and place of arrest, resistance,
pursuit, possession and use of weapons,
and a description of physical items
seized at the time of arrest.

Disclosures should include only incon-
trovertible, factual matters, and
should not include subjective observa-
tions. In addition, where background
information or information relating to
the circumstances of an arrest or in-
vestigation would be highly prejudicial
or where the release thereof would
serve no law enforcement function,
such information should not be made
public.

(4) Personnel of the Department shall
not disseminate any information con-
cerning a defendant’s prior criminal
record.

(5) Because of the particular danger
of prejudice resulting from statements
in the period approaching and during
trial, they ought strenuously to be
avoided during that period. Any such
statement or release shall be made
only on the infrequent occasion when
circumstances absolutely demand a
disclosure of information and shall in-
clude only information which is clearly
not prejudicial.

(6) The release of certain types of in-
formation generally tends to create
dangers of prejudice without serving a
significant law enforcement function.
Therefore, personnel of the Department
should refrain from making available
the following:

(i) Observations about a defendant’s
character.

(i1) Statements, admissions, confes-
sions, or alibis attributable to a de-
fendant, or the refusal or failure of the
accused to make a statement.
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(iii) Reference to investigative proce-
dures such as fingerprints, polygraph
examinations, ballistic tests, or labora-
tory tests, or to the refusal by the de-
fendant to submit to such tests or ex-
aminations.

(iv) Statements concerning the iden-
tity, testimony, or credibility of pro-
spective witnesses.

(v) Statements concerning evidence
or argument in the case, whether or
not it is anticipated that such evidence
or argument will be used at trial.

(vi) Any opinion as to the accused’s
guilt, or the possibility of a plea of
guilty to the offense charged, or the
possibility of a plea to a lesser offense.

(7) Personnel of the Department of
Justice should take no action to en-
courage or assist news media in
photographing or televising a defend-
ant or accused person being held or
transported in Federal custody. De-
partmental representatives should not
make available photographs of a de-
fendant unless a law enforcement func-
tion is served thereby.

(8) This statement of policy is not in-
tended to restrict the release of infor-
mation concerning a defendant who is
a fugitive from justice.

(9) Since the purpose of this state-
ment is to set forth generally applica-
ble guidelines, there will, of course, be
situations in which it will limit the re-
lease of information which would not
be prejudicial under the particular cir-
cumstances. If a representative of the
Department believes that in the inter-
est of the fair administration of justice
and the law enforcement process infor-
mation beyond these guidelines should
be released, in a particular case, he
shall request the permission of the At-
torney General or the Deputy Attorney
General to do so.

(c) Guidelines to civil actions. Per-
sonnel of the Department of Justice as-
sociated with a civil action shall not
during its investigation or litigation
make or participate in making an
extrajudicial statement, other than a
quotation from or reference to public
records, which a reasonable person
would expect to be disseminated by
means of public communication if
there is a reasonable likelihood that
such dissemination will interfere with
a fair trial and which relates to:
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(1) Evidence regarding the occurrence
or transaction involved.

(2) The character, credibility, or
criminal records of a party, witness, or
prospective witness.

(3) The performance or results of any
examinations or tests or the refusal or
failure of a party to submit to such.

(4) An opinion as to the merits of the
claims or defenses of a party, except as
required by law or administrative rule.

(5) Any other matter reasonably like-
ly to interfere with a fair trial of the
action.

[Order No. 469-71, 36 FR 21028, Nov. 3, 1971, as
amended by Order No. 602-75, 40 FR 22119,
May 20, 1975]

§50.3 Guidelines for the enforcement
of title VI, Civil Rights Act of 1964.

(a) Where the heads of agencies hav-
ing responsibilities under title VI of
the Civil Rights Act of 1964 conclude
there is noncompliance with regula-
tions issued under that title, several
alternative courses of action are open.
In each case, the objective should be to
secure prompt and full compliance so
that needed Federal assistance may
commence or continue.

(b) Primary responsibility for prompt
and vigorous enforcement of title VI
rests with the head of each department
and agency administering programs of
Federal financial assistance. Title VI
itself and relevant Presidential direc-
tives preserve in each agency the au-
thority and the duty to select, from
among the available sanctions, the
methods best designed to secure com-
pliance in individual cases. The deci-
sion to terminate or refuse assistance
is to be made by the agency head or his
designated representative.

(c) This statement is intended to pro-
vide procedural guidance to the respon-
sible department and agency officials
in exercising their statutory discretion
and in selecting, for each noncompli-
ance situation, a course of action that
fully conforms to the letter and spirit
of section 602 of the Act and to the im-
plementing regulations promulgated
thereunder.
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I. ALTERNATIVE COURSES OF ACTION

A. ULTIMATE SANCTIONS

The ultimate sanctions under title VI are
the refusal to grant an application for assist-
ance and the termination of assistance being
rendered. Before these sanctions may be in-
voked, the Act requires completion of the
procedures called for by section 602. That
section require the department or agency
concerned (1) to determine that compliance
cannot be secured by voluntary means, (2) to
consider alternative courses of action con-
sistent with achievement of the objectives of
the statutes authorizing the particular fi-
nancial assistance, (3) to afford the applicant
an opportunity for a hearing, and (4) to com-
plete the other procedural steps outlined in
section 602, including notification to the ap-
propriate committees of the Congress.

In some instances, as outlined below, it is
legally permissible temporarily to defer ac-
tion on an application for assistance, pend-
ing initiation and completion of section 602
procedures—including attempts to secure
voluntary compliance with title VI. Nor-
mally, this course of action is appropriate
only with respect to applications for noncon-
tinuing assistance or initial applications for
programs of continuing assistance. It is not
available where Federal financial assistance
is due and payable pursuant to a previously
approved application.

Whenever action upon an application is de-
ferred pending the outcome of a hearing and
subsequent section 602 procedures, the ef-
forts to secure voluntary compliance and the
hearing and such subsequent procedures, if
found necessary, should be conducted with-
out delay and completed as soon as possible.

B. AVAILABLE ALTERNATIVES

1. Court Enforcement

Compliance with the nondiscrimination
mandate of title VI may often be obtained
more promptly by appropriate court action
than by hearings and termination of assist-
ance. Possibilities of judicial enforcement
include (1) a suit to obtain specific enforce-
ment of assurances, covenants running with
federally provided property, statements or
compliance or desegregation plans filed pur-
suant to agency regulations, (2) a suit to en-
force compliance with other titles of the 1964
Act, other Civil Rights Acts, or constitu-
tional or statutory provisions requiring non-
discrimination, and (3) initiation of, or inter-
vention or other participation in, a suit for
other relief designed to secure compliance.

The possibility of court enforcement
should not be rejected without consulting
the Department of Justice. Once litigation
has been begun, the affected agency should
consult with the Department of Justice be-
fore taking any further action with respect
to the noncomplying party.
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2. Administrative Action

A number of effective alternative courses
not involving litigation may also be avail-
able in many cases. These possibilities in-
clude (1) consulting with or seeking assist-
ance from other Federal agencies (such as
the Contract Compliance Division of the De-
partment of Labor) having authority to en-
force nondiscrimination requirements; (2)
consulting with or seeking assistance from
State or local agencies having such author-
ity; (3) bypassing a recalcitrant central agen-
cy applicant in order to obtain assurances
from, or to grant assistance to complying
local agencies; and (4) bypassing all recal-
citrant non-Federal agencies and providing
assistance directly to the complying ulti-
mate beneficiaries. The possibility of uti-
lizing such administrative alternatives
should be considered at all stages of enforce-
ment and used as appropriate or feasible.

C. INDUCING VOLUNTARY COMPLIANCE

Title VI requires that a concerted effort be
made to persuade any noncomplying appli-
cant or recipient voluntarily to comply with
title VI. Efforts to secure voluntary compli-
ance should be undertaken at the outset in
every noncompliance situation and should be
pursued through each stage of enforcement
action. Similarly, where an applicant fails to
file an adequate assurance or apparently
breaches its terms, notice should be prompt-
ly given of the nature of the noncompliance
problem and of the possible consequences
thereof, and an immediate effort made to se-
cure voluntary compliance.

II. PROCEDURES

A. NEW APPLICATIONS

The following procedures are designed to
apply in cases of noncompliance involving
applications for one-time or noncontinuing
assistance and initial applications for new or
existing programs of continuing assistance.
1. Where the Requisite Assurance Has Not Been

Filed or Is Inadequate on Its Face.

Where the assurance, statement of compli-
ance or plan of desegregation required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, the
agency head should defer action on the appli-
cation pending prompt initiation and com-
pletion of section 602 procedures. The appli-
cant should be notified immediately and at-
tempts made to secure voluntary compli-
ance. If such efforts fail, the applicant
should promptly be offered a hearing for the
purpose of determining whether an adequate
assurance has in fact been filed.

If it is found that an adequate assurance
has not been filed, and if administrative al-
ternatives are ineffective or inappropriate,
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and court enforcement is not feasible, sec-
tion 602 procedures may be completed and as-
sistance finally refused.

2. Where it Appears that the Field Assurance Is
Untrue or Is Not Being Honored.

Where an otherwise adequate assurance,
statement of compliance, or plan has been
filed in connection with an application for
assistance, but prior to completion of action
on the application the head of the agency in
question has reasonable grounds, based on a
substantiated complaint, the agency’s own
investigation, or otherwise, to believe that
the representations as to compliance are in
some material respect untrue or are not
being honored, the agency head may defer
action on the application pending prompt
initiation and completion of section 602 pro-
cedures. The applicant should be notified im-
mediately and attempts made to secure vol-
untary compliance. If such efforts fail and
court enforcement is determined to be inef-
fective or inadequate, a hearing should be
promptly initiated to determine whether, in
fact, there is noncompliance.

If noncompliance is found, and if adminis-
trative alternatives are ineffective or inap-
propriate and court enforcement is still not
feasible, section 602 procedures may be com-
pleted and assistance finally refused.

The above-described deferral and related
compliance procedures would normally be
appropriate in cases of an application for
noncontinuing assistance. In the case of an
initial application for a new or existing pro-
gram of continuing assistance, deferral
would often be less appropriate because of
the opportunity to secure full compliance
during the life of the assistance program. In
those cases in which the agency does not
defer action on the application, the appli-
cant should be given prompt notice of the as-
serted noncompliance; funds should be paid
out for short periods only, with no long-term
commitment of assistance given; and the ap-
plicant advised that acceptance of the funds
carries an enforceable obligation of non-
discrimination and the risk of invocation of
severe sanctions, if noncompliance in fact is
found.

B. REQUESTS FOR CONTINUATION OR RENEWAL
OF ASSISTANCE

The following procedures are designed to
apply in cases of noncompliance involving
all submissions seeking continuation or re-
newal under programs of continuing assist-
ance.

In cases in which commitments for Federal
financial assistance have been made prior to
the effective date of title VI regulations and
funds have not been fully disbursed, or in
which there is provision for future periodic
payments to continue the program or activ-
ity for which a present recipient has pre-
viously applied and qualified, or in which as-
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sistance is given without formal application
pursuant to statutory direction or authoriza-
tion, the responsible agency may nonetheless
require an assurance, statement of compli-
ance, or plan in connection with disburse-
ment or further funds. However, once a par-
ticular program grant or loan has been made
or an application for a certain type of assist-
ance for a specific or indefinite period has
been approved, no funds due and payable pur-
suant to that grant, loan, or application,
may normally be deferred or withheld with-
out first completing the procedures pre-
scribed in section 602.

Accordingly, where the assurance, state-
ment of compliance, or plan required by
agency regulations has not been filed or
where, in the judgment of the head of the
agency in question, the filed assurance fails
on its face to satisfy the regulations, or
there is reasonable cause to believe it untrue
or not being honored, the agency head
should, if efforts to secure voluntary compli-
ance are unsuccessful, promptly institute a
hearing to determine whether an adequate
assurance has in fact been filed, or whether,
in fact, there is noncompliance, as the case
may be. There should ordinarily be no defer-
ral of action on the submission or with-
holding of funds in this class of cases, al-
though the limitation of the payout of funds
to short periods may appropriately be or-
dered. If noncompliance is found, and if ad-
ministrative alternatives are ineffective or
inappropriate and court enforcement is not
feasible, section 602 procedures may be com-
pleted and assistance terminated.

C. SHORT-TERM PROGRAMS

Special procedures may sometimes be re-
quired where there is noncompliance with
title VI regulations in connection with a pro-
gram of such short total duration that all as-
sistance funds will have to be paid out before
the agency’s usual administrative procedures
can be completed and where deferral in ac-
cordance with these guidelines would be tan-
tamount to a final refusal to grant assist-
ance.

In such a case, the agency head may, al-
though otherwise following these guidelines,
suspend normal agency procedures and insti-
tute expedited administrative proceedings to
determine whether the regulations have been
violated. He should simultaneously refer the
matter to the Department of Justice for con-
sideration of possible court enforcement, in-
cluding interim injunctive relief. Deferral of
action on an application is appropriate, in
accordance with these guidelines, for a rea-
sonable period of time, provided such action
is consistent with achievement of the objec-
tives of the statute authorizing the financial
assistance in connection with the action
taken. As in other cases, where noncompli-
ance is found in the hearing proceeding, and
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if administrative alternatives are ineffective
or inappropriate and court enforcement is
not feasible, section 602 procedures may be
completed and assistance finally refused.

ITI. PROCEDURES IN CASES OF SUBGRANTEES

In situations in which applications for Fed-
eral assistance are approved by some agency
other than the Federal granting agency, the
same rules and procedures would apply.
Thus, the Federal Agency should instruct
the approving agency—typically a State
agency—to defer approval or refuse to grant
funds, in individual cases in which such ac-
tion would be taken by the original granting
agency itself under the above procedures.
Provision should be made for appropriate no-
tice of such action to the Federal agency
which retains responsibility for compliance
with section 602 procedures.

IV. EXCEPTIONAL CIRCUMSTANCES

The Attorney General should be consulted
in individual cases in which the head of an
agency believes that the objectives of title
VI will be best achieved by proceeding other
than as provided in these guidelines.

V. COORDINATION

While primary responsibility for enforce-
ment of title VI rests directly with the head
of each agency, in order to assure coordina-
tion of title VI enforcement and consistency
among agencies, the Department of Justice
should be notified in advance of applications
on which action is to be deferred, hearings to
be scheduled, and refusals and terminations
of assistance or other enforcement actions or
procedures to be undertaken. The Depart-
ment also should be kept advised of the
progress and results of hearings and other
enforcement actions.

[31 FR 5292, Apr. 2, 1966]

§50.5 Notification of Consular Officers
upon the arrest of foreign nation-
als.

(a) This statement is designed to es-
tablish a uniform procedure for con-
sular notification where nationals of
foreign countries are arrested by offi-
cers of this Department on charges of
criminal violations. It conforms to
practice under international law and in
particular implements obligations un-
dertaken by the United States pursu-
ant to treaties with respect to the ar-
rest and detention of foreign nationals.
Some of the treaties obligate the
United States to notify the consular of-
ficer only upon the demand or request
of the arrested foreign national. On the
other hand, some of the treaties re-
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quire notifying the consul of the arrest
of a foreign national whether or not
the arrested person requests such noti-
fication.

(1) In every case in which a foreign
national is arrested the arresting offi-
cer shall inform the foreign national
that his consul will be advised of his
arrest unless he does not wish such no-
tification to be given. If the foreign na-
tional does not wish to have his consul
notified, the arresting officer shall also
inform him that in the event there is a
treaty in force between the United
States and his country which requires
such notification, his consul must be
notified regardless of his wishes and, if
such is the case, he will be advised of
such notification by the U.S. Attorney.

(2) In all cases (including those where
the foreign national has stated that he
does not wish his consul to be notified)
the local office of the Federal Bureau
of Investigation or the local Marshal’s
office, as the case may be, shall inform
the nearest U.S. Attorney of the arrest
and of the arrested person’s wishes re-
garding consular notification.

(3) The U.S. Attorney shall then no-
tify the appropriate consul except
where he has been informed that the
foreign national does not desire such
notification to be made. However, if
there is a treaty provision in effect
which requires notification of consul,
without reference to a demand or re-
quest of the arrested national, the con-
sul shall be notified even if the ar-
rested person has asked that he not be
notified. In such case, the U.S. Attor-
ney shall advise the foreign national
that his consul has been notified and
inform him that notification was nec-
essary because of the treaty obligation.

(b) The procedure prescribed by this
statement shall not apply to cases in-
volving arrests made by the Immigra-
tion and Naturalization Service in ad-
ministrative expulsion or exclusion
proceedings, since that Service has
heretofore established procedures for
the direct notification of the appro-
priate consular officer upon such ar-
rest. With respect to arrests made by
the Service for violations of the crimi-
nal provisions of the immigration laws,
the U.S. Marshal, upon delivery of the
foreign national into his custody, shall
be responsible for informing the U.S.



§50.6

Attorney of the arrest in accordance
with numbered paragraph 2 of this
statement.

[Order No. 375-67, 32 FR 1040, Jan. 28, 1967]

§50.6 Antitrust Division business re-
view procedure.

Although the Department of Justice
is not authorized to give advisory opin-
ions to private parties, for several dec-
ades the Antitrust Division has been
willing in certain circumstances to re-
view proposed business conduct and
state its enforcement intentions. This
originated with a ‘‘railroad release”
procedure under which the Division
would forego the initiation of criminal
antitrust proceedings. The procedure
was subsequently expanded to encom-
pass a ‘‘merger clearance’ procedure
under which the Division would state
its present enforcement intention with
respect to a merger or acquisition; and
the Department issued a written state-
ment entitled ‘‘Business Review Proce-
dure.” That statement has been revised
several times.

1. A request for a business review letter
must be submitted in writing to the Assist-
ant Attorney General, Antitrust Division,
Department of Justice, Washington, DC
20530.

2. The Division will consider only requests
with respect to proposed business conduct,
which may involve either domestic or for-
eign commerce.

3. The Division may, in its discretion,
refuse to consider a request.

4. A business review letter shall have no
application to any party which does not join
in the request therefor.

5. The requesting parties are under an af-
firmative obligation to make full and true
disclosure with respect to the business con-
duct for which review is requested. Each re-
quest must be accompanied by all relevant
data including background information,
complete copies of all operative documents
and detailed statements of all collateral oral
understandings, if any. All parties request-
ing the review letter must provide the Divi-
sion with whatever additional information or
documents the Division may thereafter re-
quest in order to review the matter. Such ad-
ditional information, if furnished orally,
shall be promptly confirmed in writing. In
connection with any request for review the
Division will also conduct whatever inde-
pendent investigation it believes is appro-
priate.

6. No oral clearance, release or other state-
ment purporting to bind the enforcement
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discretion of the Division may be given. The
requesting party may rely upon only a writ-
ten business review letter signed by the As-
sistant Attorney General in charge of the
Antitrust Division or his delegate.

7. (a) If the business conduct for which re-
view is requested is subject to approval by a
regulatory agency, a review request may be
considered before agency approval has been
obtained only where it appears that excep-
tional and unnecessary burdens might other-
wise be imposed on the party or parties re-
questing review, or where the agency specifi-
cally requests that a party or parties request
review. However, any business review letter
issued in these as in any other circumstances
will state only the Department’s present en-
forcement intentions under the antitrust
laws. It shall in no way be taken to indicate
the Department’s views on the legal or fac-
tual issues that may be raised before the reg-
ulatory agency, or in an appeal from the reg-
ulatory agency’s decision. In particular, the
issuance of such a letter is not to be rep-
resented to mean that the Division believes
that there are no anticompetitive con-
sequences warranting agency consideration.

(b) The submission of a request for a busi-
ness review, or its pendency, shall in no way
alter any responsibility of any party to com-
ply with the Premerger Notification provi-
sions of the Antitrust Improvements Act of
1976, 15 U.S.C. 18A, and the regulations pro-
mulgated thereunder, 16 CFR, part 801.

8. After review of a request submitted here-
under the Division may: state its present en-
forcement intention with respect to the pro-
posed business conduct; decline to pass on
the request; or take such other position or
action as it considers appropriate.

9. A business review letter states only the
enforcement intention of the Division as of
the date of the letter, and the Division re-
mains completely free to bring whatever ac-
tion or proceeding it subsequently comes to
believe is required by the public interest. As
to a stated present intention not to bring an
action, however, the Division has never exer-
cised its right to bring a criminal action
where there has been full and true disclosure
at the time of presenting the request.

10. (a) Simultaneously upon notifying the
requesting party of and Division action de-
scribed in paragraph 8, the business review
request, and the Division’s letter in response
shall be indexed and placed in a file available
to the public upon request.

(b) On that date or within thirty days after
the date upon which the Division takes any
action as described in paragraph 8, the infor-
mation supplied to support the business re-
view request and any other information sup-
plied by the requesting party in connection
with the transaction that is the subject of
the business review request, shall be indexed
and placed in a file with the request and the
Division’s letter, available to the public
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upon request. This file shall remain open for
one year, after which time it shall be closed
and the documents either returned to the re-
questing party or otherwise disposed of, at
the discretion of the Antitrust Division.

(c) Prior to the time the information de-
scribed in subparagraphs (a) and (b) is in-
dexed and made publicly available in accord-
ance with the terms of that subparagraph,
the requesting party may ask the Division to
delay making public some or all of such in-
formation. However the requesting party
must: (1) Specify precisely the documents or
parts thereof that he asks not be made pub-
lic; (2) state the minimum period of time
during which nondisclosure is considered
necessary; and (3) justify the request for non-
disclosure, both as to content and time, by
showing good cause therefor, including a
showing that disclosure would have a detri-
mental effect upon the requesting party’s op-
erations or relationships with actual or po-
tential customers, employees, suppliers (in-
cluding suppliers of credit), stockholders, or
competitors. The Department of Justice, in
its discretion, shall make the final deter-
mination as to whether good cause for non-
disclosure has been shown.

(d) Nothing contained in subparagraphs (a),
(b) and (c) shall limit the Division’s right, in
its discretion, to issue a press release de-
scribing generally the identity of the re-
questing party or parties and the nature of
action taken by the Division upon the re-
quest.

(e) This paragraph reflects a policy deter-
mination by the Justice Department and is
subject to any limitations on public disclo-
sure arising from statutory restrictions, Ex-
ecutive Order, or the national interest.

11. Any requesting party may withdraw a
request for review at any time. The Division
remains free, however, to submit such com-
ments to such requesting party as it deems
appropriate. Failure to take action after re-
ceipt of documents or information whether
submitted pursuant to this procedure or oth-
erwise, does not in any way limit or stop the
Division from taking such action at such
time thereafter as it deems appropriate. The
Division reserves the right to retain docu-
ments submitted to it under this procedure
or otherwise and to use them for all govern-
mental purposes.

[42 FR 11831, Mar. 1, 1977]

§50.7 Consent judgments in actions to
enjoin discharges of pollutants.

(a) It is hereby established as the pol-
icy of the Department of Justice to
consent to a proposed judgment in an
action to enjoin discharges of pollut-
ants into the environment only after or
on condition that an opportunity is af-
forded persons (natural or corporate)
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who are not named as parties to the ac-
tion to comment on the proposed judg-
ment prior to its entry by the court.

(b) To effectuate this policy, each
proposed judgment which is within the
scope of paragraph (a) of this section
shall be lodged with the court as early
as feasible but at least 30 days before
the judgment is entered by the court.
Prior to entry of the judgment, or
some earlier specified date, the Depart-
ment of Justice will receive and con-
sider, and file with the court, any writ-
ten comments, views or allegations re-
lating to the proposed judgment. The
Department shall reserve the right (1)
to withdraw or withhold its consent to
the proposed judgment if the com-
ments, views and allegations con-
cerning the judgment disclose facts or
considerations which indicate that the
proposed judgment is inappropriate,
improper or inadequate and (2) to op-
pose an attempt by any person to in-
tervene in the action.

(c) The Assistant Attorney General
in charge of the Land and Natural Re-
sources Division may establish proce-
dures for implementing this policy.
Where it is clear that the public inter-
est in the policy hereby established is
not compromised, the Assistant Attor-
ney General may permit an exception
to this policy in a specific case where
extraordinary circumstances require a
period shorter than 30 days or a proce-
dure other than stated herein.

[Order No. 529-73, 38 FR 19029, July 17, 1973]
§50.8 [Reserved]

§50.9 Policy with regard to open judi-
cial proceedings.

Because of the vital public interest in
open judicial proceedings, the Govern-
ment has a general overriding affirma-
tive duty to oppose their closure. There
is, moreover, a strong presumption
against closing proceedings or portions
thereof, and the Department of Justice
foresees very few cases in which clo-
sure would be warranted. The Govern-
ment should take a position on any
motion to close a judicial proceeding,
and should ordinarily oppose closure; it
should move for or consent to closed
proceedings only when closure is plain-
ly essential to the interests of justice.
In furtherance of the Department’s
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concern for the right of the public to
attend judicial proceedings and the De-
partment’s obligation to the fair ad-
ministration of justice, the following
guidelines shall be adhered to by all at-
torneys for the United States.

(a) These guidelines apply to all fed-
eral trials, pre- and post-trial evi-
dentiary proceedings, arraignments,
bond hearings, plea proceedings, sen-
tencing proceedings, or portions there-
of, except as indicated in paragraph (e)
of this section.

(b) A Government attorney has a
compelling duty to protect the societal
interest in open proceedings.

(c) A Government attorney shall not
move for or consent to closure of a pro-
ceeding covered by these guidelines un-
less:

(1) No reasonable alternative exists
for protecting the interests at stake;

(2) Closure is clearly likely to pre-
vent the harm sought to be avoided;

(3) The degree of closure is mini-
mized to the greatest extent possible;

(4) The public is given adequate no-
tice of the proposed closure; and, in ad-
dition, the motion for closure is made
on the record, except where the disclo-
sure of the details of the motion papers
would clearly defeat the reason for clo-
sure specified under paragraph (c)(6) of
this section;

(5) Transcripts of the closed pro-
ceedings will be unsealed as soon as the
interests requiring closure no longer
obtain; and

(6) Failure to close the proceedings
will produce;

(i) A substantial likelihood of denial
of the right of any person to a fair
trial; or

(ii) A substantial likelihood of immi-
nent danger to the safety of parties,
witnesses, or other persons; or

(iii) A substantial likelihood that on-
going investigations will be seriously
jeopardized.

(d) A government attorney shall not
move for or consent to the closure of
any proceeding, civil or criminal, ex-
cept with the express authorization of:

(1) The Deputy Attorney General, or,

(2) The Associate Attorney General,
if the Division seeking authorization is
under the supervision of the Associate
Attorney General.

(e) These guidelines do not apply to:
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(1) The closure of part of a judicial
proceeding where necessary to protect
national security information or classi-
fied documents; or

(2) In camera inspection, consider-
ation or sealing of documents, includ-
ing documents provided to the Govern-
ment under a promise of confiden-
tiality, where permitted by statute,
rule of evidence or privilege; or

(3) Grand jury proceedings or pro-
ceedings ancillary thereto; or

(4) Conferences traditionally held at
the bench or in chambers during the
course of an open proceeding; or

(6) The closure of judicial pro-
ceedings pursuant to 18 U.S.C. 3509 (d)
and (e) for the protection of child vic-
tims or child witnesses.

(f) Because of the vital public inter-
est in open judicial proceedings, the
records of any proceeding closed pursu-
ant to this section, and still sealed 60
days after termination of the pro-
ceeding, shall be reviewed to determine
if the reasons for closure are still appli-
cable. If they are not, an appropriate
motion will be made to have the
records unsealed. If the reasons for clo-
sure are still applicable after 60 days,
this review is to be repeated every 60
days until such time as the records are
unsealed. Compliance with this section
will be monitored by the Criminal Di-
vision.

(g) The principles set forth in this
section are intended to provide guid-
ance to attorneys for the Government
and are not intended to create or rec-
ognize any legally enforceable right in
any person.

[Order No. 914-80, 45 FR 69214, Oct. 20, 1980, as
amended by Order No. 1031-83, 48 FR 49509,
Oct. 26, 1983; Order No. 1115-85, 50 FR 51677,
Dec. 19, 1985; Order No. 1507-91, 56 FR 32327,
July 16, 1991]

§50.10 Policy regarding obtaining in-
formation from, or records of, mem-
bers of the news media; and regard-
ing questioning, arresting, or charg-
ing members of the news media.

(a) Statement of principles. (1) Because
freedom of the press can be no broader
than the freedom of members of the
news media to investigate and report
the news, the Department’s policy is
intended to provide protection to mem-
bers of the news media from certain
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law enforcement tools, whether crimi-
nal or civil, that might unreasonably
impair newsgathering activities. The
policy is not intended to extend special
protections to members of the news
media who are subjects or targets of
criminal investigations for conduct not
based on, or within the scope of,
newsgathering activities.

(2) In determining whether to seek
information from, or records of, mem-
bers of the news media, the approach in
every instance must be to strike the
proper balance among several vital in-
terests: Protecting national security,
ensuring public safety, promoting ef-
fective law enforcement and the fair
administration of justice, and safe-
guarding the essential role of the free
press in fostering government account-
ability and an open society.

(3) The Department views the use of
certain law enforcement tools, includ-
ing subpoenas, court orders issued pur-
suant to 18 U.S.C. 2703(d) or 3123, and
search warrants to seek information
from, or records of, non-consenting
members of the news media as extraor-
dinary measures, not standard inves-
tigatory practices. In particular, sub-
poenas or court orders issued pursuant
to 18 U.S.C. 2703(d) or 3123 may be used,
after authorization by the Attorney
General, or by another senior official
in accordance with the exceptions set
forth in paragraph (c)(3) of this section,
only to obtain information from, or
records of, members of the news media
when the information sought is essen-
tial to a successful investigation, pros-
ecution, or litigation; after all reason-
able alternative attempts have been
made to obtain the information from
alternative sources; and after negotia-
tions with the affected member of the
news media have been pursued and ap-
propriate notice to the affected mem-
ber of the news media has been pro-
vided, unless the Attorney General de-
termines that, for compelling reasons,
such negotiations or notice would pose
a clear and substantial threat to the
integrity of the investigation, risk
grave harm to national security, or
present an imminent risk of death or
serious bodily harm.

(4) When the Attorney General has
authorized the use of a subpoena, court
order issued pursuant to 18 U.S.C.
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2703(d) or 3123, or warrant to obtain
from a third party communications
records or business records of a mem-
ber of the news media, the affected
member of the news media shall be
given reasonable and timely notice of
the Attorney General’s determination
before the use of the subpoena, court
order, or warrant, unless the Attorney
General determines that, for compel-
ling reasons, such notice would pose a
clear and substantial threat to the in-
tegrity of the investigation, risk grave
harm to national security, or present
an imminent risk of death or serious
bodily harm.

(b) Scope.—(1) Covered individuals and
entities. (i) The policy governs the use
of certain law enforcement tools to ob-
tain information from, or records of,
members of the news media.

(ii) The protections of the policy do
not extend to any individual or entity
where there are reasonable grounds to
believe that the individual or entity
is—

(A) A foreign power or agent of a for-
eign power, as those terms are defined
in section 101 of the Foreign Intel-
ligence Surveillance Act of 1978 (50
U.S.C. 1801);

(B) A member or affiliate of a foreign
terrorist organization designated under
section 219(a) of the Immigration and
Nationality Act (8 U.S.C. 1189(a));

(C) Designated as a Specially Des-
ignated Global Terrorist by the Depart-
ment of the Treasury under Executive
Order 13224 of September 23, 2001 (66 FR
49079);

(D) A specially designated terrorist
as that term is defined in 31 CFR
595.311 (or any successor thereto);

(E) A terrorist organization as that
term is defined in section
212(a)(3)(B)(vi) of the Immigration and
Nationality Act (8 U.Ss.C.
1182(a)(3)(B)(vi));

(F) Committing or attempting to
commit a crime of terrorism, as that
offense is described in 18 U.S.C. 2331(5)
or 2332b(g)(5);

(G) Committing or attempting the
crime of providing material support or
resources to terrorists, as that offense
is defined in 18 U.S.C. 2339A; or
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(H) Aiding, abetting, or conspiring in
illegal activity with a person or organi-
zation described in paragraphs
(b)(1)(i1)(A) through (G) of this section.

(2) Covered law enforcement tools and
records. (i) The policy governs the use
by law enforcement authorities of sub-
poenas or, in civil matters, other simi-
lar compulsory process such as a civil
investigative demand (collectively
‘“‘subpoenas’) to obtain information
from members of the news media, in-
cluding documents, testimony, and
other materials; and the use by law en-
forcement authorities of subpoenas, or
court orders issued pursuant to 18
U.S.C. 2703(d) (‘‘2703(d) order’’) or 18
U.S.C. 3123 (‘‘3123 order”’), to obtain
from third parties ‘‘communications
records’ or ‘‘business records’’ of mem-
bers of the news media.

(ii) The policy also governs applica-
tions for warrants to search the prem-
ises or property of members of the
news media, pursuant to Federal Rule
of Criminal Procedure 41; or to obtain
from third-party ‘‘communication
service providers’” the communications
records or business records of members
of the news media, pursuant to 18
U.S.C. 2703(a) and (b).

(3) Definitions. (i)(A) ‘‘Communica-
tions records” include the contents of
electronic communications as well as
source and destination information as-
sociated with communications, such as
email transaction logs and local and
long distance telephone connection
records, stored or transmitted by a
third-party communication service
provider with which the member of the
news media has a contractual relation-
ship.

(B) Communications records do not
include information described in 18
U.S.C. 2703(c)(2)(A), (B), (D), (E), and
(F).

(ii) A ‘“‘communication service pro-
vider’” is a provider of an electronic
communication service or remote com-
puting service as defined, respectively,
in 18 U.S.C. 2510(15) and 18 U.S.C.
2711(2).

(iii) (A) ‘“‘Business records’ include
work product and other documentary
materials, and records of the activities,
including the financial transactions, of
a member of the news media related to
the coverage, investigation, or report-
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ing of news. Business records are lim-
ited to those generated or maintained
by a third party with which the mem-
ber of the news media has a contrac-
tual relationship, and which could pro-
vide information about the
newsgathering techniques or sources of
a member of the news media.

(B) Business records do not include
records unrelated to newsgathering ac-
tivities, such as those related to the
purely commercial, financial, adminis-
trative, or technical, operations of a
news media entity.

(C) Business records do not include
records that are created or maintained
either by the government or by a con-
tractor on behalf of the government.

(c) Issuing subpoenas to members of the
news media, or using subpoenas or court
orders issued pursuant to 18 U.S.C.
2703(d) or 3123 to obtain from third parties
communications records or business
records of a member of the news media. (1)
Except as set forth in paragraph (c)(3)
of this section, members of the Depart-
ment must obtain the authorization of
the Attorney General to issue a sub-
poena to a member of the news media;
or to use a subpoena, 2703(d) order, or
3123 order to obtain from a third party
communications records or business
records of a member of the news media.

(2) Requests for the authorization of
the Attorney General for the issuance
of a subpoena to a member of the news
media, or to use a subpoena, 2703(d)
order, or 3123 order to obtain commu-
nications records or business records of
a member of the news media, must be
personally endorsed by the TUnited
States Attorney or Assistant Attorney
General responsible for the matter.

(3) Ezxceptions to the Attorney General
authorication requirement. ({A)(A) A
United States Attorney or Assistant
Attorney General responsible for the
matter may authorize the issuance of a
subpoena to a member of the news
media (e.g., for documents, video or
audio recordings, testimony, or other
materials) if the member of the news
media expressly agrees to provide the
requested information in response to a
subpoena. This exception applies, but is
not limited, to both published and un-
published materials and aired and
unaired recordings.
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(B) In the case of an authorization
under paragraph (¢)(3)(i)(A) of this sec-
tion, the United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide notice to
the Director of the Criminal Division’s
Office of Enforcement Operations with-
in 10 business days of the authorization
of the issuance of the subpoena.

(ii) In light of the intent of this pol-
icy to protect freedom of the press,
newsgathering activities, and confiden-
tial news media sources, authorization
of the Attorney General will not be re-
quired of members of the Department
in the following circumstances:

(A) To issue subpoenas to news media
entities for purely commercial, finan-
cial, administrative, technical, or
other information unrelated to
newsgathering activities; or for infor-
mation or records relating to personnel
not involved in newsgathering activi-
ties.

(B) To issue subpoenas to members of
the news media for information related
to public comments, messages, or post-
ings by readers, viewers, customers, or
subscribers, over which the member of
the news media does not exercise edi-
torial control prior to publication.

(C) To use subpoenas to obtain infor-
mation from, or to use subpoenas,
2703(d) orders, or 3123 orders to obtain
communications records or business
records of, members of the news media
who may be perpetrators or victims of,
or witnesses to, crimes or other events,
when such status (as a perpetrator, vic-
tim, or witness) is not based on, or
within the scope of, newsgathering ac-
tivities.

(iii) In the circumstances identified
in paragraphs (c)(3)(ii)(A) through (C)
of this section, the United States At-
torney or Assistant Attorney General
responsible for the matter must—

(A) Authorize the use of the subpoena
or court order;

(B) Consult with the Criminal Divi-
sion regarding appropriate review and
safeguarding protocols; and

(C) Provide a copy of the subpoena or
court order to the Director of the Of-
fice of Public Affairs and to the Direc-
tor of the Criminal Division’s Office of
Enforcement Operations within 10 busi-
ness days of the authorization.
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(4) Considerations for the Attorney Gen-
eral in determining whether to authorize
the issuance of a subpoena to a member of
the news media. (i) In matters in which
a member of the Department deter-
mines that a member of the news
media is a subject or target of an inves-
tigation relating to an offense com-
mitted in the course of, or arising out
of, newsgathering activities, the mem-
ber of the Department requesting At-
torney General authorization to issue a
subpoena to a member of the news
media shall provide all facts necessary
for determinations by the Attorney
General regarding both whether the
member of the news media is a subject
or target of the investigation and
whether to authorize the issuance of
such subpoena. If the Attorney General
determines that the member of the
news media is a subject or target of an
investigation relating to an offense
committed in the course of, or arising
out of, newsgathering activities, the
Attorney General’s determination re-
garding the issuance of the proposed
subpoena should take into account the
principles reflected in paragraph (a) of
this section, but need not take into ac-
count the considerations identified in
paragraphs (c)(4)(ii) through (viii) of
this section.

(ii)(A) In criminal matters, there
should be reasonable grounds to be-
lieve, based on public information, or
information from non-media sources,
that a crime has occurred, and that the
information sought is essential to a
successful investigation or prosecution.
The subpoena should not be used to ob-
tain peripheral, nonessential, or specu-
lative information.

(B) In civil matters, there should be
reasonable grounds to believe, based on
public information or information from
non-media sources, that the informa-
tion sought is essential to the success-
ful completion of the investigation or
litigation in a case of substantial im-
portance. The subpoena should not be
used to obtain peripheral, nonessential,
cumulative, or speculative informa-
tion.

(iii) The government should have
made all reasonable attempts to obtain
the information from alternative, non-
media sources.
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(iv)(A) The government should have
pursued negotiations with the affected
member of the news media, unless the
Attorney General determines that, for
compelling reasons, such negotiations
would pose a clear and substantial
threat to the integrity of the investiga-
tion, risk grave harm to national secu-
rity, or present an imminent risk of
death or serious bodily harm. Where
the nature of the investigation per-
mits, the government should have ex-
plained to the member of the news
media the government’s needs in a par-
ticular investigation or prosecution, as
well as its willingness to address the
concerns of the member of the news
media.

(B) The obligation to pursue negotia-
tions with the affected member of the
news media, unless excused by the At-
torney General, is not intended to con-
flict with the requirement that mem-
bers of the Department secure author-
ization from the Attorney General to
question a member of the news media
as required in paragraph (f)(1) of this
section. Accordingly, members of the
Department do not need to secure au-
thorization from the Attorney General
to pursue negotiations.

(v) The proposed subpoena generally
should be limited to the verification of
published information and to such sur-
rounding circumstances as relate to
the accuracy of the published informa-
tion.

(vi) In investigations or prosecutions
of unauthorized disclosures of national
defense information or of classified in-
formation, where the Director of Na-
tional Intelligence, after consultation
with the relevant Department or agen-
cy head(s), certifies to the Attorney
General the significance of the harm
raised by the unauthorized disclosure
and that the information disclosed was
properly classified and reaffirms the
intelligence community’s continued
support for the investigation or pros-
ecution, the Attorney General may au-
thorize members of the Department, in
such investigations, to issue subpoenas
to members of the news media. The
certification, which the Attorney Gen-
eral should take into account along
with other considerations identified in
paragraphs (c)(4)(ii) through (viii) of
this section, will be sought not more
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than 30 days prior to the submission of
the approval request to the Attorney
General.

(vii) Requests should be treated with
care to avoid interference with
newsgathering activities and to avoid
claims of harassment.

(viii) The proposed subpoena should
be narrowly drawn. It should be di-
rected at material and relevant infor-
mation regarding a limited subject
matter, should cover a reasonably lim-
ited period of time, should avoid re-
quiring production of a large volume of
material, and should give reasonable
and timely notice of the demand.

(5) Considerations for the Attorney Gen-
eral in determining whether to authorize
the use of a subpoena, 2703(d) order, or
3123 order to obtain from third parties the
communications records or business
records of a member of the news media. (1)
In matters in which a member of the
Department determines that a member
of the news media is a subject or target
of an investigation relating to an of-
fense committed in the course of, or
arising out of, newsgathering activi-
ties, the member of the Department re-
questing Attorney General authoriza-
tion to use a subpoena, 2703(d) order, or
3123 order to obtain from a third party
the communications records or busi-
ness records of a member of the news
media shall provide all facts necessary
for determinations by the Attorney
General regarding both whether the
member of the news media is a subject
or target of the investigation and
whether to authorize the use of such
subpoena or order. If the Attorney Gen-
eral determines that the member of the
news media is a subject or target of an
investigation relating to an offense
committed in the course of, or arising
out of, newsgathering activities, the
Attorney General’s determination re-
garding the use of the proposed sub-
poena or order should take into ac-
count the principles reflected in para-
graph (a) of this section, but need not
take into account the considerations
identified in paragraphs (c)(5)(ii)
through (viii) of this section.

(ii)(A) In criminal matters, there
should be reasonable grounds to be-
lieve, based on public information, or
information from non-media sources,
that a crime has been committed, and
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that the information sought is essen-
tial to the successful investigation or
prosecution of that crime. The sub-
poena or court order should not be used
to obtain peripheral, nonessential, cu-
mulative, or speculative information.

(B) In civil matters, there should be
reasonable grounds to believe, based on
public information, or information
from non-media sources, that the infor-
mation sought is essential to the suc-
cessful completion of the investigation
or litigation in a case of substantial
importance. The subpoena should not
be used to obtain peripheral, non-
essential, cumulative, or speculative
information.

(iii) The use of a subpoena or court
order to obtain from a third party com-
munications records or business
records of a member of the news media
should be pursued only after the gov-
ernment has made all reasonable at-
tempts to obtain the information from
alternative sources.

(iv)(A) The government should have
pursued negotiations with the affected
member of the news media unless the
Attorney General determines that, for
compelling reasons, such negotiations
would pose a clear and substantial
threat to the integrity of the investiga-
tion, risk grave harm to national secu-
rity, or present an imminent risk of
death or serious bodily harm.

(B) The obligation to pursue negotia-
tions with the affected member of the
news media, unless excused by the At-
torney General, is not intended to con-
flict with the requirement that mem-
bers of the Department secure author-
ization from the Attorney General to
question a member of the news media
as set forth in paragraph (f)(1) of this
section. Accordingly, members of the
Department do not need to secure au-
thorization from the Attorney General
to pursue negotiations.

(v) In investigations or prosecutions
of unauthorized disclosures of national
defense information or of classified in-
formation, where the Director of Na-
tional Intelligence, after consultation
with the relevant Department or agen-
cy head(s), certifies to the Attorney
General the significance of the harm
raised by the unauthorized disclosure
and that the information disclosed was
properly classified and reaffirms the
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intelligence community’s continued
support for the investigation or pros-
ecution, the Attorney General may au-
thorize members of the Department, in
such investigations, to use subpoenas
or court orders issued pursuant to 18
U.S.C. 2703(d) or 3123 to obtain commu-
nications records or business records of
a member of the news media. The cer-
tification, which the Attorney General
should take into account along with
the other considerations identified in
paragraph (c)(5) of this section, will be
sought not more than 30 days prior to
the submission of the approval request
to the Attorney General.

(vi) Requests should be treated with
care to avoid interference with
newsgathering activities and to avoid
claims of harassment.

(vii) The proposed subpoena or court
order should be narrowly drawn. It
should be directed at material and rel-
evant information regarding a limited
subject matter, should cover a reason-
ably limited period of time, and should
avoid requiring production of a large
volume of material.

(viii) If appropriate, investigators
should propose to use search protocols
designed to minimize intrusion into po-
tentially protected materials or
newsgathering activities unrelated to
the investigation, including but not
limited to keyword searches (for elec-
tronic searches) and filter teams (re-
viewing teams separate from the pros-
ecution and investigative teams).

(6) When the Attorney General has
authorized the issuance of a subpoena
to a member of the news media; or the
use of a subpoena, 2703(d) order, or 3123
order to obtain from a third party com-
munications records or business
records of a member of the news media,
members of the Department must con-
sult with the Criminal Division before
moving to compel compliance with any
such subpoena or court order.

(d) Applying for warrants to search the
premises, property, communications
records, or business records of members of
the news media. (1) Except as set forth
in paragraph (d)(4) of this section,
members of the Department must ob-
tain the authorization of the Attorney
General to apply for a warrant to



§50.10

search the premises, property, commu-
nications records, or business records
of a member of the news media.

(2) All requests for authorization of
the Attorney General to apply for a
warrant to search the premises, prop-
erty, communications records, or busi-
ness records of a member of the news
media must be personally endorsed by
the United States Attorney or Assist-
ant Attorney General responsible for
the matter.

(3) In determining whether to author-
ize an application for a warrant to
search the premises, property, commu-
nications records, or business records
of a member of the news media, the At-
torney General should take into ac-
count the considerations identified in
paragraph (c)(5) of this section.

(4) Members of the Department may
apply for a warrant to obtain work
product materials or other documen-
tary materials of a member of the news
media pursuant to the ‘‘suspect excep-
tion” of the Privacy Protection Act
(““PPA suspect exception”), 42 U.S.C.
2000aa(a)(1), (b)(1), when the member of
the news media is a subject or target of
a criminal investigation for conduct
not based on, or within the scope of,
newsgathering activities. In such in-
stances, members of the Department
must secure authorization from a Dep-
uty Assistant Attorney General for the
Criminal Division.

(5) Members of the Department
should not be authorized to apply for a
warrant to obtain work product mate-
rials or other documentary materials
of a member of the news media under
the PPA suspect exception, 42 U.S.C.
2000aa(a)(1), (b)(1), if the sole purpose is
to further the investigation of a person
other than the member of the news
media.

(6) A Deputy Assistant Attorney Gen-
eral for the Criminal Division may au-
thorize, under an applicable PPA ex-
ception, an application for a warrant to
search the premises, property, commu-
nications records, or business records
of an individual other than a member
of the news media, but who is reason-
ably believed to have ‘‘a purpose to dis-
seminate to the public a newspaper,
book, broadcast, or other similar form
of public communication.” 42 U.S.C.
2000aa(a), (b).
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(7) In executing a warrant authorized
by the Attorney General or by a Dep-
uty Assistant Attorney General for the
Criminal Division investigators should
use search protocols designed to mini-
mize intrusion into potentially pro-
tected materials or newsgathering ac-
tivities unrelated to the investigation,
including but not limited to keyword
searches (for electronic searches) and
filter teams.

(e) Notice to affected member of the
news media. (1)(i) In matters in which
the Attorney General has both deter-
mined that a member of the news
media is a subject or target of an inves-
tigation relating to an offense com-
mitted in the course of, or arising out
of, newsgathering activities, and au-
thorized the use of a subpoena, court
order, or warrant to obtain from a
third party the communications
records or business records of a mem-
ber of the news media pursuant to
paragraph (c)(4)(1), (¢)(5)(1), or (d)(1) of
this section, members of the Depart-
ment are not required to provide notice
of the Attorney General’s authoriza-
tion to the affected member of the
news media. The Attorney General nev-
ertheless may direct that notice be
provided.

(ii) If the Attorney General does not
direct that notice be provided, the
United States Attorney or Assistant
Attorney General responsible for the
matter shall provide to the Attorney
General every 90 days an update re-
garding the status of the investigation,
which update shall include an assess-
ment of any harm to the investigation
that would be caused by providing no-
tice to the affected member of the news
media. The Attorney General shall con-
sider such update in determining
whether to direct that notice be pro-
vided.

(2)(1) Except as set forth in paragraph
(e)(1) of this section, when the Attor-
ney General has authorized the use of a
subpoena, court order, or warrant to
obtain from a third party communica-
tions records or business records of a
member of the news media, the af-
fected member of the news media shall
be given reasonable and timely notice
of the Attorney General’s determina-
tion before the use of the subpoena,
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court order, or warrant, unless the At-
torney General determines that, for
compelling reasons, such notice would
pose a clear and substantial threat to
the integrity of the investigation, risk
grave harm to national security, or
present an imminent risk of death or
serious bodily harm.

(ii) The mere possibility that notice
to the affected member of the news
media, and potential judicial review,
might delay the investigation is not,
on its own, a compelling reason to
delay notice.

(3) When the Attorney General has
authorized the use of a subpoena, court
order, or warrant to obtain commu-
nications records or business records of
a member of the news media, and the
affected member of the news media has
not been given notice, pursuant to
paragraph (e)(2) of this section, of the
Attorney General’s determination be-
fore the use of the subpoena, court
order, or warrant, the United States
Attorney or Assistant Attorney Gen-
eral responsible for the matter shall
provide to the affected member of the
news media notice of the order or war-
rant as soon as it is determined that
such notice will no longer pose a clear
and substantial threat to the integrity
of the investigation, risk grave harm
to national security, or present an im-
minent risk of death or serious bodily
harm. In any event, such notice shall
occur within 45 days of the govern-
ment’s receipt of any return made pur-
suant to the subpoena, court order, or
warrant, except that the Attorney Gen-
eral may authorize delay of notice for
an additional 45 days if he or she deter-
mines that, for compelling reasons,
such notice would pose a clear and sub-
stantial threat to the integrity of the
investigation, risk grave harm to na-
tional security, or present an immi-
nent risk of death or serious bodily
harm. No further delays may be sought
beyond the 90-day period.

(4) The United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide to the Di-
rector of the Office of Public Affairs
and to the Director of the Criminal Di-
vision’s Office of Enforcement Oper-
ations a copy of any notice to be pro-
vided to a member of the news media
whose communications records or busi-

49

§50.10

ness records were sought or obtained at
least 10 business days before such no-
tice is provided to the affected member
of the news media, and immediately
after such notice is, in fact, provided to
the affected member of the news
media.

(f) Questioning, arresting, or charging
members of the news media. (1) No mem-
ber of the Department shall subject a
member of the news media to ques-
tioning as to any offense that he or she
is suspected of having committed in
the course of, or arising out of,
newsgathering activities without first
providing notice to the Director of the
Office of Public Affairs and obtaining
the express authorization of the Attor-
ney General. The government need not
view the member of the news media as
a subject or target of an investigation,
or have the intent to prosecute the
member of the news media, to trigger
the requirement that the Attorney
General must authorize such ques-
tioning.

(2) No member of the Department
shall seek a warrant for an arrest, or
conduct an arrest, of a member of the
news media for any offense that he or
she is suspected of having committed
in the course of, or arising out of,
newsgathering activities without first
providing notice to the Director of the
Office of Public Affairs and obtaining
the express authorization of the Attor-
ney General.

(3) No member of the Department
shall present information to a grand
jury seeking a bill of indictment, or
file an information, against a member
of the news media for any offense that
he or she is suspected of having com-
mitted in the course of, or arising out
of mnewsgathering activities, without
first providing notice to the Director of
the Office of Public Affairs and obtain-
ing the express authorization of the At-
torney General.

(4) In requesting the Attorney Gen-
eral’s authorization to question, to
seek an arrest warrant for or to arrest,
or to present information to a grand
jury seeking an indictment or to file an
information against, a member of the
news media as provided in paragraphs
(£)(1) through (3) of this section, mem-
bers of the Department shall provide
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all facts necessary for a determination
by the Attorney General.

(5) In determining whether to grant a
request for authorization to question,
to seek an arrest warrant for or to ar-
rest, or to present information to a
grand jury seeking an indictment or to
file an information against, a member
of the news media, the Attorney Gen-
eral should take into account the con-
siderations reflected in the Statement
of Principles in paragraph (a) of this
section.

(g) Exigent circumstances. (1)(i) A Dep-
uty Assistant Attorney General for the
Criminal Division may authorize the
use of a subpoena or court order, as de-
scribed in paragraph (c) of this section,
or the questioning, arrest, or charging
of a member of the news media, as de-
scribed in paragraph (f) of this section,
if he or she determines that the exigent
use of such law enforcement tool or
technique is necessary to prevent or
mitigate an act of terrorism; other acts
that are reasonably likely to cause sig-
nificant and articulable harm to na-
tional security; death; kidnapping; sub-
stantial bodily harm; conduct that con-
stitutes a specified offense against a
minor (for example, as those terms are
defined in section 111 of the Adam
Walsh Child Protection and Safety Act
of 2006, 42 U.S.C. 16911), or an attempt
or conspiracy to commit such a crimi-
nal offense; or incapacitation or de-
struction of critical infrastructure (for
example, as defined in section 1016(e) of
the USA PATRIOT Act, 42 U.S.C.
51956c(e)).

(ii) A Deputy Assistant Attorney
General for the Criminal Division may
authorize an application for a warrant,
as described in paragraph (d) of this
section, if there is reason to believe
that the immediate seizure of the ma-
terials at issue is necessary to prevent
the death of, or serious bodily injury
to, a human being, as provided in 42
U.S.C. 2000aa(a)(2) and (b)(2).

(2) Within 10 business days of the ap-
proval by a Deputy Assistant Attorney
General for the Criminal Division of a
request under paragraph (g) of this sec-
tion, the United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide to the At-
torney General and to the Director of
the Office of Public Affairs a statement
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containing the information that would
have been provided in a request for
prior authorization.

(h) Safeguarding. Any information or
records obtained from members of the
news media or from third parties pur-
suant to this policy shall be closely
held so as to prevent disclosure of the
information to unauthorized persons or
for improper purposes. Members of the
Department should consult the United
States Attorneys’ Manual for specific
guidance regarding the safeguarding of
information or records obtained from
members of the news media or from
third parties pursuant to this policy.

(1) Failure to comply with policy. Fail-
ure to obtain the prior approval of the
Attorney General, as required by this
policy, may constitute grounds for an
administrative reprimand or other ap-
propriate disciplinary action.

(j) General provision. This policy is
not intended to, and does not, create
any right or benefit, substantive or
procedural, enforceable at law or in eq-
uity by any party against the United
States, its departments, agencies, or
entities, its officers, employees, or
agents, or any other person.

[AG Order No. 3486-2015, 80 FR 2820, Jan. 21,
2015]

§50.12 Exchange of FBI identification
records.

(a) The Federal Bureau of Investiga-
tion, hereinafter referred to as the FBI,
is authorized to expend funds for the
exchange of identification records with
officials of federally chartered or in-
sured banking institutions to promote
or maintain the security of those insti-
tutions and, if authorized by state stat-
ute and approved by the Director of the
FBI, acting on behalf of the Attorney
General, with officials of state and
local governments for purposes of em-
ployment and licensing, pursuant to
section 201 of Public Law 92-544, 86
Stat. 1115. Also, pursuant to 15 U.S.C.
78q, 7 U.S.C. 21 (b)(4)(E), and 42 U.S.C.
2169, respectively, such records can be
exchanged with certain segments of the
securities industry, with registered fu-
tures associations, and with nuclear
power plants. The records also may be
exchanged in other instances as au-
thorized by federal law.
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(b) The FBI Director is authorized by
28 CFR 0.85(j) to approve procedures re-
lating to the exchange of identification
records. Under this authority, effective
September 6, 1990, the FBI Criminal
Justice Information Services (CJIS)
Division has made all data on identi-
fication records available for such pur-
poses. Records obtained under this au-
thority may be used solely for the pur-
pose requested and cannot be dissemi-
nated outside the receiving depart-
ments, related agencies, or other au-
thorized entities. Officials at the gov-
ernmental institutions and other enti-
ties authorized to submit fingerprints
and receive FBI identification records
under this authority must notify the
individuals fingerprinted that the fin-
gerprints will be used to check the
criminal history records of the FBI.
The officials making the determination
of suitability for licensing or employ-
ment shall provide the applicants the
opportunity to complete, or challenge
the accuracy of, the information con-
tained in the FBI identification record.
These officials also must advise the ap-
plicants that procedures for obtaining
a change, correction, or updating of an
FBI identification record are set forth
in 28 CFR 16.34. Officials making such
determinations should not deny the li-
cense or employment based on infor-
mation in the record until the appli-
cant has been afforded a reasonable
time to correct or complete the record,
or has declined to do so. A statement
incorporating these use-and-challenge
requirements will be placed on all
records disseminated under this pro-
gram. This policy is intended to ensure
that all relevant criminal record infor-
mation is made available to provide for
the public safety and, further, to pro-
tect the interests of the prospective
employee/licensee who may be affected
by the information or lack of informa-
tion in an identification record.

[Order No. 2258-99, 64 FR 52229, Sept. 28, 1999]

§50.14 Guidelines on employee selec-
tion procedures.

The guidelines set forth below are in-
tended as a statement of policy of the
Department of Justice and will be ap-
plied by the Department in exercising
its responsibilities under Federal law
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relating to equal employment oppor-
tunity.

UNIFORM GUIDELINES ON EMPLOYEE
SELECTION PROCEDURES (1978)

NOTE: These guidelines are issued jointly
by four agencies. Separate official adoptions
follow the guidelines in this part IV as fol-
lows: Civil Service Commission, Department
of Justice, Equal Employment Opportunity
Commission, Department of Labor.

For official citation see section 18 of these
guidelines.
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from Multi-Unit

TECHNICAL STANDARDS

14. Technical Standards for Validity Studies
A. Validity Studies Should be Based on Re-
view of Information about the Job
B. Technical Standards for Criterion-Re-
lated Validity Studies
(1) Technical Feasibility
(2) Analysis of the Job
(3) Criterion Measures
(4) Representativeness of the Sample
(5) Statistical Relationships
(6) Operational Use of Selection Proce-
dures
(7) Over-Statement of Validity Findings
(8) Fairness
(a) Unfairness Defined
(b) Investigation of Fairness
(c) General Considerations in Fairness
Investigations
(d) When Unfairness Is Shown
(e) Technical Feasibility of Fairness
Studies
(f) Continued Use of Selection Proce-
dures When Fairness Studies not Fea-
sible
C. Technical Standards for Content Valid-
ity Studies

28 CFR Ch. | (7-1-18 Edition)

(1) Appropriateness of Content Validity
Studies
(2) Job Analysis for Content Validity
(3) Development of Selection Procedure
(4) Standards For Demonstrating Con-
tent Validity
(5) Reliability
(6) Prior Training or Experience
(7) Training Success
(8) Operational Use
(9) Ranking Based on Content Validity
Studies
D. Technical Standards For Construct Va-
lidity Studies
(1) Appropriateness of Construct Validity
Studies
(2) Job Analysis For Construct Validity
Studies
(3) Relationship to the Job
(4) Use of Construct Validity Study With-
out New Criterion-Related Evidence
(a) Standards for Use
(b) Determination of Common Work
Behaviors

DOCUMENTATION OF IMPACT AND VALIDITY
EVIDENCE

15. Documentation of Impact and Validity
Evidence
A. Required Information
(1) Simplified Recordkeeping for Users
With Less Than 100 Employees
(2) Information on Impact
(a) Collection of Information on Impact
(b) When Adverse Impact Has Been
Eliminated in The Total Selection Proc-
ess
(c) When Data Insufficient to Deter-
mine Impact
(3) Documentation of Validity Evidence
(a) Type of Evidence
(b) Form of Report
(c) Completeness
B. Criterion-Related Validity Studies
(1) User(s), Location(s), and Date(s) of
Study
(2) Problem and Setting
(3) Job Analysis or Review of Job Infor-
mation
(4) Job Titles and Codes
(5) Criterion Measures
(6) Sample Description
(7) Description of Selection Procedure
(8) Techniques and Results
(9) Alternative Procedures Investigated
(10) Uses and Applications
(11) Source Data
(12) Contact Person
(13) Accuracy and Completeness
C. Content Validity Studies
(1) User(s), Location(s), and Date(s) of
Study
(2) Problem and Setting
(3) Job Analysis—Content of the Job
(4) Selection Procedure and its Content
(5) Relationship Between Selection Pro-
cedure and the Job
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(6) Alternative Procedures Investigated
(7) Uses and Applications
(8) Contact Person
(9) Accuracy and Completeness
D. Construct Validity Studies
(1) User(s), Location(s), and Date(s) of
Study
(2) Problem and Setting
(3) Construct Definition
(4) Job Analysis
(5) Job Titles and Codes
(6) Selection Procedure
(7) Relationship to Job Performance
(8) Alternative Procedures Investigated
(9) Uses and Applications
(10) Accuracy and Completeness
(11) Source Data
(12) Contact Person
E. Evidence of Validity from Other Studies
(1) Evidence from Criterion-Related Va-
lidity Studies
(a) Job Information
(b) Relevance of Criteria
(c) Other Variables
(d) Use of the Selection Procedure
(e) Bibliography
(2) Evidence from Content Validity Stud-
ies
(3) Evidence from Construct Validity
Studies
F. Evidence of Validity from Cooperative
Studies
G. Selection for Higher Level Jobs
H. Interim Use of Selection Procedures

DEFINITIONS
16. Definitions

APPENDIX

17. Policy Statement on Affirmative Action
(see Section 13B)
18. Citations

GENERAL PRINCIPLES

SECTION 1. Statement of purpose—A. Need for
uniformity—Issuing agencies. The Federal gov-
ernment’s need for a uniform set of prin-
ciples on the question of the use of tests and
other selection procedures has long been rec-
ognized. The Equal Employment Oppor-
tunity Commission, the Civil Service Com-
mission, the Department of Labor, and the
Department of Justice jointly have adopted
these uniform guidelines to meet that need,
and to apply the same principles to the Fed-
eral Government as are applied to other em-
ployers.

B. Purpose of guidelines. These guidelines
incorporate a single set of principles which
are designed to assist employers, labor orga-
nizations, employment agencies, and licens-
ing and certification boards to comply with
requirements of Federal law prohibiting em-
ployment practices which discriminate on
grounds of race, color, religion, sex, and na-
tional origin. They are designed to provide a
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framework for determining the proper use of
tests and other selection procedures. These
guidelines do not require a user to conduct
validity studies of selection procedures
where no adverse impact results. However,
all users are encouraged to use selection pro-
cedures which are valid, especially users op-
erating under merit principles.

C. Relation to prior guidelines. These guide-
lines are based upon and supersede pre-
viously issued guidelines on employee selec-
tion procedures. These guidelines have been
built upon court decisions, the previously
issued guidelines of the agencies, and the
practical experience of the agencies, as well
as the standards of the psychological profes-
sion. These guidelines are intended to be
consistent with existing law.

SEC. 2. Scope—A. Application of guidelines.
These guidelines will be applied by the Equal
Employment Opportunity Commaission in the
enforcement of title VII of the Civil Rights
Act of 1964, as amended by the Equal Em-
ployment Opportunity Act of 1972 (herein-
after “Title VII’’); by the Department of
Labor, and the contract compliance agencies
until the transfer of authority contemplated
by the President’s Reorganization Plan No. 1
of 1978, in the administration and enforce-
ment of Executive Order 11246, as amended
by Executive Order 11375 (hereinafter ‘‘Exec-
utive Order 11246’’); by the Civil Service
Commission and other Federal agencies sub-
ject to section 717 of title VII; by the Civil
Service Commission in exercising its respon-
sibilities toward State and local govern-
ments under section 208(b)(1) of the Intergov-
ernmental-Personnel Act; by the Depart-
ment of Justice in exercising its responsibil-
ities under Federal law; by the Office of Rev-
enue Sharing of the Department of the
Treasury under the State and Local Fiscal
Assistance Act of 1972, as amended; and by
any other Federal agency which adopts
them.

B. Employment decisions. These guidelines
apply to tests and other selection procedures
which are used as a basis for any employ-
ment decision. Employment decisions in-
clude but are not limited to hiring, pro-
motion, demotion, membership (for example,
in a labor organization), referral, retention,
and licensing and certification, to the extent
that licensing and certification may be cov-
ered by Federal equal employment oppor-
tunity law. Other selection decisions, such as
selection for training or transfer, may also
be considered employment decisions if they
lead to any of the decisions listed above.

C. Selection procedures. These guidelines
apply only to selection procedures which are
used as a basis for making employment deci-
sions. For example, the use of recruiting pro-
cedures designed to attract members of a
particular race, sex, or ethnic group, which
were previously denied employment opportu-
nities or which are currently underutilized,
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may be necessary to bring an employer into
compliance with Federal law, and is fre-
quently an essential element of any effective
affirmative action program; but recruitment
practices are not considered by these guide-
lines to be selection procedures. Similarly,
these guidelines do not pertain to the ques-
tion of the lawfulness of a seniority system
within the meaning of section 703(h), Execu-
tive Order 11246 or other provisions of Fed-
eral law or regulation, except to the extent
that such systems utilize selection proce-
dures to determine qualifications or abilities
to perform the job. Nothing in these guide-
lines is intended or should be interpreted as
discouraging the use of a selection procedure
for the purpose of determining qualifications
or for the purpose of selection on the basis of
relative qualifications, if the selection proce-
dure had been validated in accord with these
guidelines for each such purpose for which it
is to be used.

D. Limitations. These guidelines apply only
to persons subject to title VII, Executive
Order 11246, or other equal employment op-
portunity requirements of Federal law.
These guidelines do not apply to responsibil-
ities under the Age Discrimination in Em-
ployment Act of 1967, as amended, not to dis-
criminate on the basis of age, or under sec-
tions 501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the basis
of handicap.

E. Indian preference mnot affected. These
guidelines do not restrict any obligation im-
posed or right granted by Federal law to
users to extend a preference in employment
to Indians living on or near an Indian res-
ervation in connection with employment op-
portunities on or near an Indian reservation.

SEC. 3. Discrimination defined: Relationship
between wuse of selection procedures and dis-
crimination—A. Procedure having adverse im-
pact constitutes discrimination unless justified.
The use of any selection procedure which has
an adverse impact on the hiring, promotion,
or other employment or membership oppor-
tunities of members of any race, sex, or eth-
nic group will be considered to be discrimi-
natory and inconsistent with these guide-
lines, unless the procedure has been vali-
dated in accordance with these guidelines, or
the provisions of section 6 below are satis-
fied.

B. Consideration of suitable alternative selec-
tion procedures. Where two or more selection
procedures are available which serve the
user’s legitimate interest in efficient and
trustworthy workmanship, and which are
substantially equally valid for a given pur-
pose, the user should use the procedure
which has been demonstrated to have the
lesser adverse impact. Accordingly, when-
ever a validity study is called for by these
guidelines, the user should include, as a part
of the wvalidity study, an investigation of
suitable alternative selection procedures and
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suitable alternative methods of using the se-
lection procedure which have as little ad-
verse impact as possible, to determine the
appropriateness of using or validating them
in accord with these guidelines. If a user has
made a reasonable effort to become aware of
such alternative procedures and validity has
been demonstrated in accord with these
guidelines, the use of the test or other selec-
tion procedure may continue until such time
as it should reasonably be reviewed for cur-
rency. Whenever the user is shown an alter-
native selection procedure with evidence of
less adverse impact and substantial evidence
of validity for the same job in similar cir-
cumstances, the user should investigate it to
determine the appropriateness of using or
validating it in accord with these guidelines.
This subsection is not intended to preclude
the combination of procedures into a signifi-
cantly more valid procedure, if the use of
such a combination has been shown to be in
compliance with the guidelines.

SEC. 4. Information on impact—A. Records
concerning impact. Each user should maintain
and have available for inspection records or
other information which will disclose the
impact which its tests and other selection
procedures have upon employment opportu-
nities of persons by identifiable race, sex, or
ethnic group as set forth in paragraph B
below in order to determine compliance with
these guidelines. Where there are large num-
bers of applicants and procedures are admin-
istered frequently, such information may be
retained on a sample basis, provided that the
sample is appropriate in terms of the appli-
cant population and adequate in size.

B. Applicable race, sex, and ethnic groups for
recordkeeping. The records called for by this
section are to be maintained by sex, and the
following races and ethnic groups: Blacks
(Negroes), American Indians (including Alas-
kan Natives), Asians (including Pacific Is-
landers), Hispanic (including persons of
Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish origin or
culture regardless of race), whites (Cauca-
sians) other than Hispanic, and totals. The
race, sex, and ethnic classifications called
for by this section are consistent with the
Equal Employment Opportunity Standard
Form 100, Employer Information Report
EEO-1 series of reports. The user should
adopt safeguards to insure that the records
required by this paragraph are used for ap-
propriate purposes such as determining ad-
verse impact, or (where required) for devel-
oping and monitoring affirmative action pro-
grams, and that such records are not used
improperly. See sections 4E and 17(4), below.

C. Evaluation of selection rates. The ‘‘bottom
line.” If the information called for by sec-
tions 4A and B above shows that the total se-
lection process for a job has an adverse im-
pact, the individual components of the selec-
tion process should be evaluated for adverse



Department of Justice

impact. If this information shows that the
total selection process does not have an ad-
verse impact, the Federal enforcement agen-
cies, in the exercise of their administrative
and prosecutorial discretion, in usual cir-
cumstances, will not expect a user to evalu-
ate the individual components for adverse
impact, or to validate such individual com-
ponents, and will not take enforcement ac-
tion based upon adverse impact of any com-
ponent of that process, including the sepa-
rate parts of a multipart selection procedure
or any separate procedure that is used as an
alternative method of selection. However, in
the following circumstances the Federal en-
forcement agencies will expect a user to
evaluate the individual components for ad-
verse impact and may, where appropriate,
take enforcement action with respect to the
individual components: (1) Where the selec-
tion procedure is a significant factor in the
continuation of patterns of assignments of
incumbent employees caused by prior dis-
criminatory employment practices, (2) where
the weight of court decisions or administra-
tive interpretations hold that a specific pro-
cedure (such as height or weight require-
ments or no-arrest records) is not job related
in the same or similar circumstances. In un-
usual circumstances, other than those listed
in (1) and (2) above, the Federal enforcement
agencies may request a user to evaluate the
individual components for adverse impact
and may, where appropriate, take enforce-
ment action with respect to the individual
component.

D. Adverse impact and the ‘‘four-fifths rule.”
A selection rate for any race, sex, or ethnic
group which is less than four-fifths (4) (or
eighty percent) of the rate for the group with
the highest rate will generally be regarded
by the Federal enforcement agencies as evi-
dence of adverse impact, while a greater
than four-fifths rate will generally not be re-
garded by Federal enforcement agencies as
evidence of adverse impact. Smaller dif-
ferences in selection rate may nevertheless
constitute adverse impact, where they are
significant in both statistical and practical
terms or where a user’s actions have discour-
aged applicants disproportionately on
grounds of race, sex, or ethnic group. Greater
differences in selection rate may not con-
stitute adverse impact where the differences
are based on small numbers and are not sta-
tistically significant, or where special re-
cruiting or other programs cause the pool of
minority or female candidates to be atypical
of the normal pool of applicants from that
group. Where the user’s evidence concerning
the impact of a selection procedure indicates
adverse impact but is based upon numbers
which are too small to be reliable, evidence
concerning the impact of the procedure over
a longer period of time and/or evidence con-
cerning the impact which the selection pro-
cedure had when used in the same manner in
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similar circumstances elsewhere may be con-
sidered in determining adverse impact.
Where the user has not maintained data on
adverse impact as required by the docu-
mentation section of applicable guidelines,
the Federal enforcement agencies may draw
an inference of adverse impact of the selec-
tion process from the failure of the user to
maintain such data, if the user has an under-
utilization of a group in the job category, as
compared to the group’s representation in
the relevant labor market or, in the case of
jobs filled from within, the applicable work
force.

E. Consideration of user’s equal employment
opportunity posture. In carrying out their ob-
ligations, the Federal enforcement agencies
will consider the general posture of the user
with respect to equal employment oppor-
tunity for the job or group of jobs in ques-
tion. Where a user has adopted an affirma-
tive action program, the Federal enforce-
ment agencies will consider the provisions of
that program, including the goals and time-
tables which the user has adopted and the
progress which the user has made in carrying
out that program and in meeting the goals
and timetables. While such affirmative ac-
tion programs may in design and execution
be race, color, sex, or ethnic conscious, selec-
tion procedures under such programs should
be based upon the ability or relative ability
to do the work.

SEC. 5. General standards for validity stud-
ies—A. Acceptable types of validity studies. For
the purposes of satisfying these guidelines,
users may rely upon criterion-related valid-
ity studies, content validity studies or con-
struct validity studies, in accordance with
the standards set forth in the technical
standards of these guidelines, section 14
below. New strategies for showing the valid-
ity of selection procedures will be evaluated
as they become accepted by the psycho-
logical profession.

B. Criterion-related, content, and construct
validity. Evidence of the validity of a test or
other selection procedure by a criterion-re-
lated validity study should consist of empir-
ical data demonstrating that the selection
procedure is predictive of or significantly
correlated with important elements of job
performance. See section 14B below. Evi-
dence of the validity of a test or other selec-
tion procedure by a content validity study
should consist of data showing that the con-
tent of the selection procedure is representa-
tive of important aspects of performance on
the job for which the candidates are to be
evaluated. See section 14C below. Evidence of
the validity of a test or other selection pro-
cedure through a construct validity study
should consist of data showing that the pro-
cedure measures the degree to which can-
didates have identifiable characteristics
which have been determined to be important
in successful performance in the job for



§50.14

which the candidates are to be evaluated.
See section 14D below.

C. Guidelines are consistent with professional
standards. The provisions of these guidelines
relating to validation of selection procedures
are intended to be consistent with generally
accepted professional standards for evalu-
ating standardized tests and other selection
procedures, such as those described in the
Standards for Educational and Psychological
Tests prepared by a joint committee of the
American Psychological Association, the
American Educational Research Association,
and the National Council on Measurement in
Education (American Psychological Associa-
tion, Washington, DC, 1974) (hereinafter
““A.P.A. Standards’) and standard textbooks
and journals in the field of personnel selec-
tion.

D. Need for documentation of validity. For
any selection procedure which is part of a se-
lection process which has an adverse impact
and which selection procedure has an adverse
impact, each user should maintain and have
available such documentation as is described
in section 15 below.

E. Accuracy and standardization. Validity
studies should be carried out under condi-
tions which assure insofar as possible the
adequacy and accuracy of the research and
the report. Selection procedures should be
administered and scored under standardized
conditions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in brief ori-
entation period. In general, users should avoid
making employment decisions on the basis
of measures of knowledges, skills, or abili-
ties which are normally learned in a brief
orientation period, and which have an ad-
verse impact.

G. Method of use of selection procedures. The
evidence of both the validity and utility of a
selection procedure should support the meth-
od the user chooses for operational use of the
procedure, if that method of use has a great-
er adverse impact than another method of
use. Evidence which may be sufficient to
support the use of a selection procedure on a
pass/fail (screening) basis may be insufficient
to support the use of the same procedure on
a ranking basis under these guidelines. Thus,
if a user decides to use a selection procedure
on a ranking basis, and that method of use
has a greater adverse impact than use on an
appropriate pass/fail basis (see section 5H
below), the user should have sufficient evi-
dence of validity and utility to support the
use on a ranking basis. See sections 3B, 14B
(5) and (6), and 14C (8) and (9).

H. Cutoff scores. Where cutoff scores are
used, they should normally be set so as to be
reasonable and consistent with normal ex-
pectations of acceptable proficiency within
the work force. Where applicants are ranked
on the basis of properly validated selection
procedures and those applicants scoring
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below a higher cutoff score than appropriate
in light of such expectations have little or no
chance of being selected for employment, the
higher cutoff score may be appropriate, but
the degree of adverse impact should be con-
sidered.

1. Use of selection procedures for higher level
jobs. If job progression structures are so es-
tablished that employees will probably,
within a reasonable period of time and in a
majority of cases, progress to a higher level,
it may be considered that the applicants are
being evaluated for a job or jobs at the high-
er level. However, where job progression is
not so nearly automatic, or the time span is
such that higher level jobs or employees’ po-
tential may be expected to change in signifi-
cant ways, it should be considered that ap-
plicants are being evaluated for a job at or
near the entry level. A ‘“‘reasonable period of
time” will vary for different jobs and em-
ployment situations but will seldom be more
than 5 years. Use of selection procedures to
evaluate applicants for a higher level job
would not be appropriate:

(1) If the majority of those remaining em-
ployed do not progress to the higher level
job;

(2) If there is a reason to doubt that the
higher level job will continue to require es-
sentially similar skills during the progres-
sion period; or

(3) If the selection procedures measure
knowledges, skills, or abilities required for
advancement which would be expected to de-
velop principally from the training or experi-
ence on the job.

J. Interim use of selection procedures. Users
may continue the use of a selection proce-
dure which is not at the moment fully sup-
ported by the required evidence of validity,
provided: (1) The user has available substan-
tial evidence of validity, and (2) the user has
in progress, when technically feasible, a
study which is designed to produce the addi-
tional evidence required by these guidelines
within a reasonable time. If such a study is
not technically feasible, see section 6B. If
the study does not demonstrate validity, this
provision of these guidelines for interim use
shall not constitute a defense in any action,
nor shall it relieve the user of any obliga-
tions arising under Federal law.

K. Review of wvalidity studies for currency.
Whenever validity has been shown in accord
with these guidelines for the use of a par-
ticular selection procedure for a job or group
of jobs, additional studies need not be per-
formed until such time as the validity study
is subject to review as provided in section 3B
above. There are no absolutes in the area of
determining the currency of a validity study.
All circumstances concerning the study, in-
cluding the validation strategy used, and
changes in the relevant labor market and the
job should be considered in the determina-
tion of when a validity study is outdated.
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SEC. 6. Use of selection procedures which
have not been validated—A. Use of alternate se-
lection procedures to eliminate adverse impact.
A user may choose to utilize alternative se-
lection procedures in order to eliminate ad-
verse impact or as part of an affirmative ac-
tion program. See section 13 below. Such al-
ternative procedures should eliminate the
adverse impact in the total selection proc-
ess, should be lawful and should be as job re-
lated as possible.

B. Where validity studies cannot or need not
be performed. There are circumstances in
which a user cannot or need not utilize the
validation techniques contemplated by these
guidelines. In such circumstances, the user
should utilize selection procedures which are
as job related as possible and which will min-
imize or eliminate adverse impact, as set
forth below.

(1) Where informal or unscored procedures are
used. When an informal or unscored selection
procedure which has an adverse impact is
utilized, the user should eliminate the ad-
verse impact, or modify the procedure to one
which is a formal, scored or quantified meas-
ure or combination of measures and then
validate the procedure in accord with these
guidelines, or otherwise justify continued
use of the procedure in accord with Federal
law.

(2) Where formal and scored procedures are
used. When a formal and scored selection
procedure is used which has an adverse im-
pact, the wvalidation techniques con-
templated by these guidelines usually should
be followed if technically feasible. Where the
user cannot or need not follow the validation
techniques anticipated by these guidelines,
the user should either modify the procedure
to eliminate adverse impact or otherwise
justify continued use of the procedure in ac-
cord with Federal law.

SEC. 7. Use of other validity studies—A. Va-
lidity studies not conducted by the user. Users
may, under certain circumstances, support
the use of selection procedures by validity
studies conducted by other users or con-
ducted by test publishers or distributors and
described in test manuals. While publishers
of selection procedures have a professional
obligation to provide evidence of validity
which meets generally accepted professional
standards (see section 5C above), users are
cautioned that they are responsible for com-
pliance with these guidelines. Accordingly,
users seeking to obtain selection procedures
from publishers and distributors should be
careful to determine that, in the event the
user becomes subject to the validity require-
ments of these guidelines, the necessary in-
formation to support validity has been deter-
mined and will be made available to the
user.

B. Use of criterion-related validity evidence
from other sources. Criterion-related validity
studies conducted by one test user, or de-
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scribed in test manuals and the professional
literature, will be considered acceptable for
use by another user when the following re-
quirements are met:

(1) Validity evidence. Evidence from the
available studies meeting the standards of
section 14B below clearly demonstrates that
the selection procedure is valid;

(2) Job similarity. The incumbents in the
user’s job and the incumbents in the job or
group of jobs on which the validity study
was conducted perform substantially the
same major work behaviors, as shown by ap-
propriate job analyses both on the job or
group of jobs on which the validity study
was performed and on the job for which the
selection procedure is to be used; and

(3) Fairness evidence. The studies include a
study of test fairness for each race, sex, and
ethnic group which constitutes a significant
factor in the borrowing user’s relevant labor
market for the job or jobs in question. If the
studies under consideration satisfy (1) and (2)
above but do not contain an investigation of
test fairness, and it is not technically fea-
sible for the borrowing user to conduct an in-
ternal study of test fairness, the borrowing
user may utilize the study until studies con-
ducted elsewhere meeting the requirements
of these guidelines show test unfairness, or
until such time as it becomes technically
feasible to conduct an internal study of test
fairness and the results of that study can be
acted upon. Users obtaining selection proce-
dures from publishers should consider, as one
factor in the decision to purchase a par-
ticular selection procedure, the availability
of evidence concerning test fairness.

C. Validity evidence from multiunit study. if
validity evidence from a study covering
more than one unit within an organization
satisfies the requirements of section 14B
below, evidence of validity specific to each
unit will not be required unless there are
variables which are likely to affect validity
significantly.

D. Other significant variables. If there are
variables in the other studies which are like-
ly to affect validity significantly, the user
may not rely upon such studies, but will be
expected either to conduct an internal valid-
ity study or to comply with section 6 above.

SEC. 8. Cooperative studies—A. Encourage-
ment of cooperative studies. The agencies
issuing these guidelines encourage employ-
ers, labor organizations, and employment
agencies to cooperate in research, develop-
ment, search for lawful alternatives, and va-
lidity studies in order to achieve procedures
which are consistent with these guidelines.

B. Standards for use of cooperative studies. If
validity evidence from a cooperative study
satisfies the requirements of section 14
below, evidence of validity specific to each
user will not be required unless there are
variables in the user’s situation which are
likely to affect validity significantly.
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SEC. 9. No assumption of validity—A. Unac-
ceptable substitutes for evidence of wvalidity.
Under no circumstances will the general rep-
utation of a test or other selection proce-
dures, its author or its publisher, or casual
reports of it’s validity be accepted in lieu of
evidence of validity. Specifically ruled out
are: Assumptions of validity based on a pro-
cedure’s name or descriptive labels; all forms
of promotional literature; data bearing on
the frequency of a procedure’s usage; testi-
monial statements and credentials of sellers,
users, or consultants; and other nonempir-
ical or anecdotal accounts of selection prac-
tices or selection outcomes.

B. Encouragement of professional supervision.
Professional supervision of selection activi-
ties is encouraged but is not a substitute for
documented evidence of validity. The en-
forcement agencies will take into account
the fact that a thorough job analysis was
conducted and that careful development and
use of a selection procedure in accordance
with professional standards enhance the
probability that the selection procedure is
valid for the job.

SEC. 10. Employment agencies and employ-
ment services—A. Where selection procedures
are devised by agency. An employment agen-
cy, including private employment agencies
and State employment agencies, which
agrees to a request by an employer or labor
organization to device and utilize a selection
procedure should follow the standards in
these guidelines for determining adverse im-
pact. If adverse impact exists the agency
should comply with these guidelines. An em-
ployment agency is not relieved of its obliga-
tion herein because the user did not request
such validation or has requested the use of
some lesser standard of validation than is
provided in these guidelines. The use of an
employment agency does not relieve an em-
ployer or labor organization or other user of
its responsibilities under Federal law to pro-
vide equal employment opportunity or its
obligations as a user under these guidelines.

B. Where selection procedures are devised
elsewhere. Where an employment agency or
service is requested to administer a selection
procedure which has been devised elsewhere
and to make referrals pursuant to the re-
sults, the employment agency or service
should maintain and have available evidence
of the impact of the selection and referral
procedures which it administers. If adverse
impact results the agency or service should
comply with these guidelines. If the agency
or service seeks to comply with these guide-
lines by reliance upon validity studies or
other data in the possession of the employer,
it should obtain and have available such in-
formation.

SEC. 11. Disparate treatment. The principles
of disparate or unequal treatment must be
distinguished from the concepts of valida-
tion. A selection procedure—even though
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validated against job performance in accord-
ance with these guidelines—cannot be im-
posed upon members of a race, sex, or ethnic
group where other employees, applicants, or
members have not been subjected to that
standard. Disparate treatment occurs where
members of a race, sex, or ethnic group have
been denied the same employment, pro-
motion, membership, or other employment
opportunities as have been available to other
employees or applicants. Those employees or
applicants who have been denied equal treat-
ment, because of prior discriminatory prac-
tices or policies, must at least be afforded
the same opportunities as had existed for
other employees or applicants during the pe-
riod of discrimination. Thus, the persons
who were in the class of persons discrimi-
nated against during the period the user fol-
lowed the discriminatory practices should be
allowed the opportunity to qualify under less
stringent selection procedures previously
followed, unless the user demonstrates that
the increased standards are required by busi-
ness necessity. This section does not prohibit
a user who has not previously followed merit
standards from adopting merit standards
which are in compliance with these guide-
lines; nor does it preclude a user who has
previously used invalid or unvalidated selec-
tion procedures from developing and using
procedures which are in accord with these
guidelines.

SEC. 12. Retesting of applicants. Users should
provide a reasonable opportunity for re-
testing and reconsideration. Where examina-
tions are administered periodically with pub-
lic notice, such reasonable opportunity ex-
ists, unless persons who have previously been
tested are precluded from retesting. The user
may however take reasonable steps to pre-
serve the security of its procedures.

SEC. 13. Affirmative action—A. Affirmative
action obligations. The use of selection proce-
dures which have been validated pursuant to
these guidelines does not relieve users of any
obligations they may have to undertake af-
firmative action to assure equal employment
opportunity. Nothing in these guidelines is
intended to preclude the use of lawful selec-
tion procedures which assist in remedying
the effects of prior discriminatory practices,
or the achievement of affirmative action ob-
jectives.

B. Encouragement of voluntary affirmative
action programs. These guidelines are also in-
tended to encourage the adoption and imple-
mentation of voluntary affirmative action
programs by users who have no obligation
under Federal law to adopt them; but are not
intended to impose any new obligations in
that regard. The agencies issuing and endors-
ing these guidelines endorse for all private
employers and reaffirm for all governmental
employers the Equal Employment Oppor-
tunity Coordinating Council’s ‘“Policy State-
ment on Affirmative Action Programs for
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State and Local Government Agencies” (41
FR 38814, September 13, 1976). That policy
statement is attached hereto as appendix,
section 17.

TECHNICAL STANDARDS

SEC. 14. Technical standards for wvalidity
studies. The following minimum standards,
as applicable, should be met in conducting a
validity study. Nothing in these guidelines is
intended to preclude the development and
use of other professionally acceptable tech-
niques with respect to validation of selection
procedures. Where it is not technically fea-
sible for a user to conduct a validity study,
the user has the obligation otherwise to
comply with these guidelines. See sections 6
and 7 above.

A. Validity studies should be based on review
of information about the job. Any validity
study should be based upon a review of infor-
mation about the job for which the selection
procedure is to be used. The review should
include a job analysis except as provided in
section 14B(3) below with respect to cri-
terion-related validity. Any method of job
analysis may be used if it provides the infor-
mation required for the specific validation
strategy used.

B. Technical standards for criterion-related
validity studies—(1) Technical feasibility. Users
choosing to validate a selection procedure by
a criterion-related validity strategy should
determine whether it is technically feasible
(as defined in section 16) to conduct such a
study in the particular employment context.
The determination of the number of persons
necessary to permit the conduct of a mean-
ingful criterion-related study should be
made by the user on the basis of all relevant
information concerning the selection proce-
dure, the potential sample and the employ-
ment situation. Where appropriate, jobs with
substantially the same major work behaviors
may be grouped together for validity studies,
in order to obtain an adequate sample. These
guidelines do not require a user to hire or
promote persons for the purpose of making it
possible to conduct a criterion-related study.

(2) Analysis of the job. There should be a re-
view of job information to determine meas-
ures of work behavior(s) or performance that
are relevant to the job or group of jobs in
question. These measures or criteria are rel-
evant to the extent that they represent crit-
ical or important job duties, work behaviors
or work outcomes as developed from the re-
view of job information. The possibility of
bias should be considered both in selection of
the criterion measures and their application.
In view of the possibility of bias in subjec-
tive evaluations, supervisory rating tech-
niques and instructions to raters should be
carefully developed. All criterion measures
and the methods for gathering data need to
be examined for freedom from factors which
would unfairly alter scores of members of
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any group. The relevance of criteria and
their freedom from bias are of particular
concern when there are significant dif-
ferences in measures of job performance for
different groups.

(3) Criterion measures. Proper safeguards
should be taken to insure that scores on se-
lection procedures do not enter into any
judgments of employee adequacy that are to
be used as criterion measures. Whatever cri-
teria are used should represent important or
critical work behavior(s) or work outcomes.
Certain criteria may be used without a full
job analysis if the user can show the impor-
tance of the criteria to the particular em-
ployment context. These criteria include but
are not limited to production rate, error
rate, tardiness, absenteeism, and length of
service. A standardized rating of overall
work performance may be used where a
study of the job shows that it is an appro-
priate criterion. Where performance in train-
ing is used as a criterion, success in training
should be properly measured and the rel-
evance of the training should be shown ei-
ther through a comparison of the content of
the training program with the critical or im-
portant work behavior(s) of the job(s), or
through a demonstration of the relationship
between measures of performance in training
and measures of job performance. Measures
of relative success in training include but
are not limited to instructor evaluations,
performance samples, or tests. Criterion
measures consisting of paper and pencil tests
will be closely reviewed for job relevance.

(4) Representativeness of the sample. Whether
the study is predictive or concurrent, the
sample subjects should insofar as feasible be
representative of the candidates normally
available in the relevant labor market for
the job or group of jobs in question, and
should insofar as feasible include the races,
sexes, and ethnic groups normally available
in the relevant job market. In determining
the representativeness of the sample in a
concurrent validity study, the user should
take into account the extent to which the
specific knowledges or skills which are the
primary focus of the test are those which
employees learn on the job.

Where samples are combined or compared,
attention should be given to see that such
samples are comparable in terms of the ac-
tual job they perform, the length of time on
the job where time on the job is likely to af-
fect performance, and other relevant factors
likely to affect validity differences; or that
these factors are included in the design of
the study and their effects identified.

(5) Statistical relationships. The degree of re-
lationship between selection procedure
scores and criterion measures should be ex-
amined and computed, using professionally
acceptable statistical procedures. Generally,
a selection procedure is considered related to
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the criterion, for the purposes of these guide-
lines, when the relationship between per-
formance on the procedure and performance
on the criterion measure is statistically sig-
nificant at the 0.05 level of significance,
which means that it is sufficiently high as to
have a probability of no more than one (1) in
twenty (20) to have occurred by chance. Ab-
sence of a statistically significant relation-
ship between a selection procedure and job
performance should not necessarily discour-
age other investigations of the validity of
that selection procedure.

(6) Operational use of selection procedures.
Users should evaluate each selection proce-
dure to assure that it is appropriate for oper-
ational use, including establishment of cut-
off scores or rank ordering. Generally, if
other factors remain the same, the greater
the magnitude of the relationship (e.g., cor-
relation coefficient) between performance on
a selection procedure and one or more cri-
teria of performance on the job, and the
greater the importance and number of as-
pects of job performance covered by the cri-
teria, the more likely it is that the proce-
dure will be appropriate for use. Reliance
upon a selection procedure which is signifi-
cantly related to a criterion measure, but
which is based upon a study involving a large
number of subjects and has a low correlation
coefficient will be subject to close review if
it has a large adverse impact. Sole reliance
upon a single selection instrument which is
related to only one of many job duties or as-
pects of job performance will also be subject
to close review. The appropriateness of a se-
lection procedure is best evaluated in each
particular situation and there are no min-
imum correlation coefficients applicable to
all employment situations. In determining
whether a selection procedure is appropriate
for operational use the following consider-
ations should also be taken into account:
The degree of adverse impact of the proce-
dure, the availability of other selection pro-
cedures of greater or substantially equal va-
lidity.

(7) Overstatement of validity findings. Users
should avoid reliance upon techniques which
tend to overestimate validity findings as a
result of capitalization on chance unless an
appropriate safeguard is taken. Reliance
upon a few selection procedures or criteria of
successful job performance when many selec-
tion procedures or criteria of performance
have been studied, or the use of optimal sta-
tistical weights for selection procedures
computed in one sample, are techniques
which tend to inflate validity estimates as a
result of chance. Use of a large sample is one
safeguard: Cross-validation is another.

(8) Fairness. This section generally calls for
studies of unfairness where technically fea-
sible. The concept of fairness or unfairness of
selection procedures is a developing concept.
In addition, fairness studies generally re-
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quire substantial numbers of employees in
the job or group of jobs being studied. For
these reasons, the Federal enforcement agen-
cies recognize that the obligation to conduct
studies of fairness imposed by the guidelines
generally will be upon users or groups of
users with a large number of persons in a job
class, or test developers; and that small
users utilizing their own selection proce-
dures will generally not be obligated to con-
duct such studies because it will be tech-
nically infeasible for them to do so.

(a) Unfairness defined. When members of
one race, sex, or ethnic group characteris-
tically obtain lower scores on a selection
procedure than members of another group,
and the differences in scores are not re-
flected in differences in a measure of job per-
formance, use of the selection procedure may
unfairly deny opportunities to members of
the group that obtains the lower scores.

(b) Investigation of fairness. Where a selec-
tion procedure results in an adverse impact
on a race, sex, or ethnic group identified in
accordance with the classifications set forth
in section 4 above and that group is a signifi-
cant factor in the relevant labor market, the
user generally should investigate the pos-
sible existence of unfairness for that group if
it is technically feasible to do so. The great-
er the severity of the adverse impact on a
group, the greater the need to investigate
the possible existence of unfairness. Where
the weight of evidence from other studies
shows that the selection procedure predicts
fairly for the group in question and for the
same or similar jobs, such evidence may be
relied on in connection with the selection
procedure at issue.

(c) General considerations in fairness inves-
tigations. Users conducting a study of fair-
ness should review the A.P.A. Standards re-
garding investigation of possible bias in test-
ing. An investigation of fairness of a selec-
tion procedure depends on both evidence of
validity and the manner in which the selec-
tion procedure is to be used in a particular
employment context. Fairness of a selection
procedure cannot necessarily be specified in
advance without investigating these factors.
Investigation of fairness of a selection proce-
dure in samples where the range of scores on
selection procedures or criterion measures is
severely restricted for any subgroup sample
(as compared to other subgroup samples)
may produce misleading evidence of unfair-
ness. That factor should accordingly be
taken into account in conducting such stud-
ies and before reliance is placed on the re-
sults.

(d) When unfairness is shown. If unfairness
is demonstrated through a showing that
members of a particular group perform bet-
ter or poorer on the job than their scores on
the selection procedure would indicate
through comparison with how members of
other groups perform, the user may either
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revise or replace the selection instrument in
accordance with these guidelines, or may
continue to use the selection instrument
operationally with appropriate revisions in
its use to assure compatibility between the
probability of successful job performance
and the probability of being selected.

(e) Technical feasibility of fairness studies. In
addition to the general conditions needed for
technical feasibility for the conduct of a cri-
terion-related study (see section 16, below)
an investigation of fairness requires the fol-
lowing:

(i) An adequate sample of persons in each
group available for the study to achieve find-
ings of statistical significance. Guidelines do
not require a user to hire or promote persons
on the basis of group classifications for the
purpose of making it possible to conduct a
study of fairness; but the user has the obliga-
tion otherwise to comply with these guide-
lines.

(ii) The samples for each group should be
comparable in terms of the actual job they
perform, length of time on the job where
time on the job is likely to affect perform-
ance, and other relevant factors likely to af-
fect validity differences; or such factors
should be included in the design of the study
and their effects identified.

(f) Continued wuse of selection procedures
when fairness studies not feasible. If a study of
fairness should otherwise be performed, but
is not technically feasible, a selection proce-
dure may be used which has otherwise met
the validity standards of these guidelines,
unless the technical infeasibility resulted
from discriminatory employment practices
which are demonstrated by facts other than
past failure to conform with requirements
for validation of selection procedures. How-
ever, when it becomes technically feasible
for the user to perform a study of fairness
and such a study is otherwise called for, the
user should conduct the study of fairness.

C. Technical standards for content validity
studies—(1) Appropriateness of content validity
studies. Users choosing to validate a selec-
tion procedure by a content validity strategy
should determine whether it is appropriate
to conduct such a study in the particular
employment context. A selection procedure
can be supported by a content validity strat-
egy to the extent that it is a representative
sample of the content of the job. Selection
procedures which purport to measure knowl-
edges, skills, or abilities may in certain cir-
cumstances be justified by content validity,
although they may not be representative
samples, if the knowledge, skill, or ability
measured by the selection procedure can be
operationally defined as provided in section
14C(4) below, and if that knowledge, skill, or
ability is a necessary prerequisite to success-
ful job performance.

A selection procedure based upon infer-
ences about mental processes cannot be sup-
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ported solely or primarily on the basis of
content validity. Thus, a content strategy is
not appropriate for demonstrating the valid-
ity of selection procedures which purport to
measure traits or constructs, such as intel-
ligence, aptitude, personality, commonsense,
judgment, leadership, and spatial ability.
Content validity is also not an appropriate
strategy when the selection procedure in-
volves knowledges, skills, or abilities which
an employee will be expected to learn on the
job.

(2) Job analysis for content validity. There
should be a job analysis which includes an
analysis of the important work behavior(s)
required for successful performance and
their relative importance and, if the behav-
ior results in work product(s), an analysis of
the work product(s). Any job analysis should
focus on the work behavior(s) and the tasks
associated with them. If work behavior(s) are
not observable, the job analysis should iden-
tify and analyze those aspects of the behav-
ior(s) that can be observed and the observed
work products. The work behavior(s) se-
lected for measurement should be critical
work behavior(s) and/or important work be-
havior(s) constituting most of the job.

(3) Development of selection procedures. A se-
lection procedure designed to measure the
work behavior may be developed specifically
from the job and job analysis in question, or
may have been previously developed by the
user, or by other users or by a test publisher.

(4) Standards for demonstrating content valid-
ity. To demonstrate the content validity of a
selection procedure, a user should show that
the behavior(s) demonstrated in the selec-
tion procedure are a representative sample
of the behavior(s) of the job in question or
that the selection procedure provides a rep-
resentative sample of the work product of
the job. In the case of a selection procedure
measuring a knowledge, skill, or ability, the
knowledge, skill, or ability being measured
should be operationally defined. In the case
of a selection procedure measuring a knowl-
edge, the knowledge being measured should
be operationally defined as that body of
learned information which is used in and is a
necessary prerequisite for observable aspects
of work behavior of the job. In the case of
skills or abilities, the skill or ability being
measured should be operationally defined in
terms of observable aspects of work behavior
of the job. For any selection procedure meas-
uring a knowledge, skill, or ability the user
should show that (a) the selection procedure
measures and is a representative sample of
that knowledge, skill, or ability; and (b) that
knowledge, skill, or ability is used in and is
a necessary prerequisite to performance of
critical or important work behavior(s). In
addition, to be content valid, a selection pro-
cedure measuring a skill or ability should ei-
ther closely approximate an observable work
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behavior, or its product should closely ap-
proximate an observable work product. If a
test purports to sample a work behavior or
to provide a sample of a work product, the
manner and setting of the selection proce-
dure and its level and complexity should
closely approximate the work situation. The
closer the content and the context of the se-
lection procedure are to work samples or
work behaviors, the stronger is the basis for
showing content validity. As the content of
the selection procedure less resembles a
work behavior, or the setting and manner of
the administration of the selection proce-
dure less resemble the work situation, or the
result less resembles a work product, the less
likely the selection procedure is to be con-
tent valid, and the greater the need for other
evidence of validity.

(5) Reliability. The reliability of selection
procedures justified on the basis of content
validity should be a matter of concern to the
user. Whenever it is feasible, appropriate sta-
tistical estimates should be made of the reli-
ability of the selection procedure.

(6) Prior training or experience. A require-
ment for or evaluation of specific prior
training or experience based on content va-
lidity, including a specification of level or
amount of training or experience, should be
justified on the basis of the relationship be-
tween the content of the training or experi-
ence and the content of the job for which the
training or experience is to be required or
evaluated. The critical consideration is the
resemblance between the specific behaviors,
products, knowledges, skills, or abilities in
the experience or training and the specific
behaviors, products, knowledges, skills, or
abilities required on the job, whether or not
there is close resemblance between the expe-
rience or training as a whole and the job as
a whole.

(7)) Content wvalidity of training success.
Where a measure of success in a training pro-
gram is used as a selection procedure and the
content of a training program is justified on
the basis of content validity, the use should
be justified on the relationship between the
content of the training program and the con-
tent of the job.

(8) Operational use. A selection procedure
which is supported on the basis of content
validity may be used for a job if it represents
a critical work behavior (i.e., a behavior
which is necessary for performance of the
job) or work behaviors which constitute
most of the important parts of the job.

(9) Ranking based on content validity studies.
If a user can show, by a job analysis or other-
wise, that a higher score on a content valid
selection procedure is likely to result in bet-
ter job performance, the results may be used
to rank persons who score above minimum
levels. Where a selection procedure sup-
ported solely or primarily by content valid-
ity is used to rank job candidates, the selec-
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tion procedure should measure those aspects
of performance which differentiate among
levels of job performance.

D. Technical standards for construct validity
studies—(1) Appropriateness of construct valid-
ity studies. Construct validity is a more com-
plex strategy than either criterion-related or
content validity. Construct validation is a
relatively new and developing procedure in
the employment field, and there is at present
a lack of substantial literature extending the
concept to employment practices. The user
should be aware that the effort to obtain suf-
ficient empirical support for construct valid-
ity is both an extensive and arduous effort
involving a series of research studies, which
include criterion related validity studies and
which may include content validity studies.
Users choosing to justify use of a selection
procedure by this strategy should therefore
take particular care to assure that the valid-
ity study meets the standards set forth
below.

(2) Job analysis for construct validity studies.
There should be a job analysis. This job anal-
ysis should show the work behavior(s) re-
quired for successful performance of the job,
or the groups of jobs being studied, the crit-
ical or important work behavior(s) in the job
or group of jobs being studied, and an identi-
fication of the construct(s) believed to un-
derlie successful performance of these crit-
ical or important work behaviors in the job
or jobs in question. Each construct should be
named and defined, so as to distinguish it
from other constructs. If a group of jobs is
being studied the jobs should have in com-
mon one or more critical or important work
behaviors at a comparable level of com-
plexity.

(3) Relationship to the job. A selection proce-
dure should then be identified or developed
which measures the construct identified in
accord with paragraph (2) above. The user
should show by empirical evidence that the
selection procedure is validly related to the
construct and that the construct is validly
related to the performance of critical or im-
portant work behavior(s). The relationship
between the construct as measured by the
selection procedure and the related work be-
havior(s) should be supported by empirical
evidence from one or more criterion-related
studies involving the job or jobs in question
which satisfy the provisions of section 14B
above.

(4) Use of construct validity study without
new criterion-related evidence—(a) Standards
for use. Until such time as professional lit-
erature provides more guidance on the use of
construct validity in employment situations,
the Federal agencies will accept a claim of
construct validity without a criterion-re-
lated study which satisfies section 14B above
only when the selection procedure has been
used elsewhere in a situation in which a cri-
terion-related study has been conducted and
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the use of a criterion-related validity study
in this context meets the standards for
transportability of criterion-related validity
studies as set forth above in section 7. How-
ever, if a study pertains to a number of jobs
having common critical or important work
behaviors at a comparable level of com-
plexity, and the evidence satisfies para-
graphs 14B (2) and (3) above for those jobs
with criterion-related validity evidence for
those jobs, the selection procedure may be
used for all the jobs to which the study per-
tains. If construct validity is to be general-
ized to other jobs or groups of jobs not in the
group studied, the Federal enforcement
agencies will expect at a minimum addi-
tional empirical research evidence meeting
the standards of paragraphs section 14B (2)
and (3) above for the additional jobs or
groups of jobs.

(b) Determination of common work behaviors.
In determining whether two or more jobs
have one or more work behavior(s) in com-
mon, the user should compare the observed
work behavior(s) in each of the jobs and
should compare the observed work product(s)
in each of the jobs. If neither the observed
work behavior(s) in each of the jobs nor the
observed work product(s) in each of the jobs
are the same, the Federal enforcement agen-
cies will presume that the work behavior(s)
in each job are different. If the work behav-
iors are not observable, then evidence of sim-
ilarity of work products and any other rel-
evant research evidence will be considered in
determining whether the work behavior(s) in
the two jobs are the same.

DOCUMENTATION OF IMPACT AND VALIDITY
EVIDENCE

SEC. 15. Documentation of impact and valid-
ity evidence—A. Required information. Users of
selection procedures other than those users
complying with section 15A(1) below should
maintain and have available for each job in-
formation on adverse impact of the selection
process for that job and, where it is deter-
mined a selection process has an adverse im-
pact, evidence of validity as set forth below.

(1) Simplified recordkeeping for users with less
than 100 employees. In order to minimize rec-
ordkeeping burdens on employers who em-
ploy one hundred (100) or fewer employees,
and other users not required to file EEO-1, et
seq., reports, such users may satisfy the re-
quirements of this section 15 if they main-
tain and have available records showing, for
each year:

(a) The number of persons hired, promoted,
and terminated for each job, by sex, and
where appropriate by race and national ori-
gin;

(b) The number of applicants for hire and
promotion by sex and where appropriate by
race and national origin; and

(c) The selection procedures utilized (ei-
ther standardized or not standardized).
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These records should be maintained for
each race or national origin group (see sec-
tion 4 above) constituting more than two
percent (2%) of the labor force in the rel-
evant labor area. However, it is not nec-
essary to maintain records by race and/or na-
tional origin (see section 4 above) if one race
or national origin group in the relevant
labor area constitutes more than ninety-
eight percent (98%) of the labor force in the
area. If the user has reason to believe that a
selection procedure has an adverse impact,
the user should maintain any available evi-
dence of validity for that procedure (see sec-
tions 7TA and 8).

(2) Information on impact—(a) Collection of
information on impact. Users of selection pro-
cedures other than those complying with
section 15A(1) above should maintain and
have available for each job records or other
information showing whether the total selec-
tion process for that job has an adverse im-
pact on any of the groups for which records
are called for by sections 4B above. Adverse
impact determinations should be made at
least annually for each such group which
constitutes at least 2 percent of the labor
force in the relevant labor area or 2 percent
of the applicable workforce. Where a total
selection process for a job has an adverse im-
pact, the user should maintain and have
available records or other information show-
ing which components have an adverse im-
pact. Where the total selection process for a
job does not have an adverse impact, infor-
mation need not be maintained for indi-
vidual components except in circumstances
set forth in subsection 15A(2)(b) below. If the
determination of adverse impact is made
using a procedure other than the ‘‘four-fifths
rule,” as defined in the first sentence of sec-
tion 4D above, a justification, consistent
with section 4D above, for the procedure used
to determine adverse impact should be avail-
able.

(b) When adverse impact has been eliminated
in the total selection process. Whenever the
total selection process for a particular job
has had an adverse impact, as defined in sec-
tion 4 above, in any year, but no longer has
an adverse impact, the user should maintain
and have available the information on indi-
vidual components of the selection process
required in the preceding paragraph for the
period in which there was adverse impact. In
addition, the user should continue to collect
such information for at least two (2) years
after the adverse impact has been elimi-
nated.

(c) When data insufficient to determine im-
pact. Where there has been an insufficient
number of selections to determine whether
there is an adverse impact of the total selec-
tion process for a particular job, the user
should continue to collect, maintain and
have available the information on individual
components of the selection process required
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in section 15(A)(2)(a) above until the infor-
mation is sufficient to determine that the
overall selection process does not have an
adverse impact as defined in section 4 above,
or until the job has changed substantially.

(3) Documentation of validity evidence—(a)
Types of evidence. Where a total selection
process has an adverse impact (see section 4
above) the user should maintain and have
available for each component of that process
which has an adverse impact, one or more of
the following types of documentation evi-
dence:

(i) Documentation evidence showing cri-
terion-related validity of the selection proce-
dure (see section 15B, below).

(ii) Documentation evidence showing con-
tent validity of the selection procedure (see
section 15C, below).

(iii) Documentation evidence showing con-
struct validity of the selection procedure
(see section 15D, below).

(iv) Documentation evidence from other
studies showing validity of the selection pro-
cedure in the user’s facility (see section 15E,
below).

(v) Documentation evidence showing why a
validity study cannot or need not be per-
formed and why continued use of the proce-
dure is consistent with Federal law.

(b) Form of report. This evidence should be
compiled in a reasonably complete and orga-
nized manner to permit direct evaluation of
the validity of the selection procedure. Pre-
viously written employer or consultant re-
ports of validity, or reports describing valid-
ity studies completed before the issuance of
these guidelines are acceptable if they are
complete in regard to the documentation re-
quirements contained in this section, or if
they satisfied requirements of guidelines
which were in effect when the validity study
was completed. If they are not complete, the
required additional documentation should be
appended. If necessary information is not
available the report of the validity study
may still be used as documentation, but its
adequacy will be evaluated in terms of com-
pliance with the requirements of these
guidelines.

(c) Completeness. In the event that evidence
of validity is reviewed by an enforcement
agency, the validation reports completed
after the effective date of these guidelines
are expected to contain the information set
forth below. Evidence denoted by use of the
word ‘‘(Essential)”’ is considered critical. If
information denoted essential is not in-
cluded, the report will be considered incom-
plete unless the user affirmatively dem-
onstrates either its unavailability due to cir-
cumstances beyond the user’s control or spe-
cial circumstances of the user’s study which
make the information irrelevant. Evidence
not so denoted is desirable but its absence
will not be a basis for considering a report
incomplete. The user should maintain and
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have available the information called for
under the heading ‘‘Source Data’ in sections
15B(11) and 15D(11). While it is a necessary
part of the study, it need not be submitted
with the report. All statistical results should
be organized and presented in tabular or
graphic form to the extent feasible.

B. Criterion-related validity studies. Reports
of criterion-related validity for a selection
procedure should include the following infor-
mation:

(1) User(s), location(s), and date(s) of study.
Dates and location(s) of the job analysis or
review of job information, the date(s) and lo-
cation(s) of the administration of the selec-
tion procedures and collection of criterion
data, and the time between collection of data
on selection procedures and criterion meas-
ures should be provided (Essential). If the
study was conducted at several locations,
the address of each location, including city
and State, should be shown.

(2) Problem and setting. An explicit defini-
tion of the purpose(s) of the study and the
circumstances in which the study was con-
ducted should be provided. A description of
existing selection procedures and cutoff
scores, if any, should be provided.

(3) Job analysis or review of job information.
A description of the procedure used to ana-
lyze the job or group of jobs, or to review the
job information should be provided (Essen-
tial). Where a review of job information re-
sults in criteria which may be used without
a full job analysis (see section 14B(3)), the
basis for the selection of these criteria
should be reported (Essential). Where a job
analysis is required a complete description
of the work behavior(s) or work outcome(s),
and measures of their criticality or impor-
tance should be provided (Essential). The re-
port should describe the basis on which the
behavior(s) or outcome(s) were determined
to be critical or important, such as the pro-
portion of time spent on the respective be-
haviors, their level of difficulty, their fre-
quency of performance, the consequences of
error, or other appropriate factors (Essen-
tial). Where two or more jobs are grouped for
a validity study, the information called for
in this subsection should be provided for
each of the jobs, and the justification for the
grouping (see section 14B(1)) should be pro-
vided (Essential).

(4) Job titles and codes. It is desirable to pro-
vide the user’s job title(s) for the job(s) in
question and the corresponding job title(s)
and code(s) from U.S. Employment Service’s
Dictionary of Occupational Titles.

(5) Criterion measures. The bases for the se-
lection of the criterion measures should be
provided, together with references to the evi-
dence considered in making the selection of
criterion measures (essential). A full descrip-
tion of all criteria on which data were col-
lected and means by which they were ob-
served, recorded, evaluated, and quantified,
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should be provided (essential). If rating tech-
niques are used as criterion measures, the
appraisal form(s) and instructions to the
rater(s) should be included as part of the val-
idation evidence, or should be explicitly de-
scribed and available (essential). All steps
taken to insure that criterion measures are
free from factors which would unfairly alter
the scores of members of any group should be
described (essential).

(6) Sample description. A description of how
the research sample was identified and se-
lected should be included (essential). The
race, sex, and ethnic composition of the sam-
ple, including those groups set forth in sec-
tion 4A above, should be described (essen-
tial). This description should include the size
of each subgroup (essential). A description of
how the research sample compares with the
relevant labor market or work force, the
method by which the relevant labor market
or work force was defined, and a discussion
of the likely effects on validity of differences
between the sample and the relevant labor
market or work force, are also desirable. De-
scriptions of educational levels, length of
service, and age are also desirable.

(T) Description of selection procedures. Any
measure, combination of measures, or proce-
dure studied should be completely and ex-
plicitly described or attached (essential). If
commercially available selection procedures
are studied, they should be described by
title, form, and publisher (essential). Reports
of reliability estimates and how they were
established are desirable.

(8) Techniques and results. Methods used in
analyzing data should be described (essen-
tial). Measures of central tendency (e.g.,
means) and measures of dispersion (e.g.,
standard deviations and ranges) for all selec-
tion procedures and all criteria should be re-
ported for each race, sex, and ethnic group
which constitutes a significant factor in the
relevant labor market (essential). The mag-
nitude and direction of all relationships be-
tween selection procedures and criterion
measures investigated should be reported for
each relevant race, sex, and ethnic group and
for the total group (essential). Where groups
are too small to obtain reliable evidence of
the magnitude of the relationship, need not
be reported separately. Statements regard-
ing the statistical significance of results
should be made (essential). Any statistical
adjustments, such as for less then perfect re-
liability or for restriction of score range in
the selection procedure or criterion should
be described and explained; and uncorrected
correlation coefficients should also be shown
(essential). Where the statistical technique
categorizes continuous data, such as biserial
correlation and the phi coefficient, the cat-
egories and the bases on which they were de-
termined should be described and explained
(essential). Studies of test fairness should be
included where called for by the require-
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ments of section 14B(8) (essential). These
studies should include the rationale by
which a selection procedure was determined
to be fair to the group(s) in question. Where
test fairness or unfairness has been dem-
onstrated on the basis of other studies, a bib-
liography of the relevant studies should be
included (essential). If the bibliography in-
cludes unpublished studies, copies of these
studies, or adequate abstracts or summaries,
should be attached (essential). Where revi-
sions have been made in a selection proce-
dure to assure compatability between suc-
cessful job performance and the probability
of being selected, the studies underlying
such revisions should be included (essential).
All statistical results should be organized
and presented by relevant race, sex, and eth-
nic group (essential).

(9) Alternative procedures investigated. The
selection procedures investigated and avail-
able evidence of their impact should be iden-
tified (essential). The scope, method, and
findings of the investigation, and the conclu-
sions reached in light of the findings, should
be fully described (essential).

(10) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). If weights are assigned to dif-
ferent parts of the selection procedure, these
weights and the validity of the weighted
composite should be reported (essential). If
the selection procedure is used with a cutoff
score, the user should describe the way in
which normal expectations of proficiency
within the work force were determined and
the way in which the cutoff score was deter-
mined (essential).

(11) Source data. Each user should maintain
records showing all pertinent information
about individual sample members and raters
where they are used, in studies involving the
validation of selection procedures. These
records should be made available upon re-
quest of a compliance agency. In the case of
individual sample members these data
should include scores on the selection proce-
dure(s), scores on criterion measures, age,
sex, race, or ethnic group status, and experi-
ence on the specific job on which the valida-
tion study was conducted, and may also in-
clude such things as education, training, and
prior job experience, but should not include
names and social security numbers. Records
should be maintained which show the ratings
given to each sample member by each rater.
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(12) Contact person. The name, mailing ad-
dress, and telephone number of the person
who may be contacted for further informa-
tion about the validity study should be pro-
vided (essential).

(13) Accuracy and completeness. The report
should describe the steps taken to assure the
accuracy and completeness of the collection,
analysis, and report of data and results.

C. Content validity studies. Reports of con-
tent validity for a selection procedure should
include the following information:

(1) User(s), location(s) and date(s) of study.
Dates and location(s) of the job analysis
should be shown (essential).

(2) Problem and setting. An explicit defini-
tion of the purpose(s) of the study and the
circumstances in which the study was con-
ducted should be provided. A description of
existing selection procedures and cutoff
scores, if any, should be provided.

(3) Job analysis—Content of the job. A de-
scription of the method used to analyze the
job should be provided (essential). The work
behavior(s), the associated tasks, and, if the
behavior results in a work product, the work
products should be completely described (es-
sential). Measures of criticality and/or im-
portance of the work behavior(s) and the
method of determining these measures
should be provided (essential). Where the job
analysis also identified the knowledges,
skills, and abilities used in work behavior(s),
an operational definition for each knowledge
in terms of a body of learned information
and for each skill and ability in terms of ob-
servable behaviors and outcomes, and the re-
lationship between each knowledge, skill, or
ability and each work behavior, as well as
the method used to determine this relation-
ship, should be provided (essential). The
work situation should be described, includ-
ing the setting in which work behavior(s) are
performed, and where appropriate, the man-
ner in which knowledges, skills, or abilities
are used, and the complexity and difficulty
of the knowledge, skill, or ability as used in
the work behavior(s).

(4) Selection procedure and its content. Selec-
tion procedures, including those constructed
by or for the user, specific training require-
ments, composites of selection procedures,
and any other procedure supported by con-
tent validity, should be completely and ex-
plicitly described or attached (essential). If
commercially available selection procedures
are used, they should be described by title,
form, and publisher (essential). The behav-
iors measured or sampled by the selection
procedure should be explicitly described (es-
sential). Where the selection procedure pur-
ports to measure a knowledge, skill, or abil-
ity, evidence that the selection procedure
measures and is a representative sample of
the knowledge, skill, or ability should be
provided (essential).
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(b) Relationship between the selection proce-
dure and the job. The evidence demonstrating
that the selection procedure is a representa-
tive work sample, a representative sample of
the work behavior(s), or a representative
sample of a knowledge, skill, or ability as
used as a part of a work behavior and nec-
essary for that behavior should be provided
(essential). The wuser should identify the
work behavior(s) which each item or part of
the selection procedure is intended to sample
or measure (essential). Where the selection
procedure purports to sample a work behav-
ior or to provide a sample of a work product,
a comparison should be provided of the man-
ner, setting, and the level of complexity of
the selection procedure with those of the
work situation (essential). If any steps were
taken to reduce adverse impact on a race,
sex, or ethnic group in the content of the
procedure or in its administration, these
steps should be described. Establishment of
time limits, if any, and how these limits are
related to the speed with which duties must
be performed on the job, should be explained.
Measures of central tend- ency (e.g., means)
and measures of dispersion (e.g., standard de-
viations) and estimates of reliability should
be reported for all selection procedures if
available. Such reports should be made for
relevant race, sex, and ethnic subgroups, at
least on a statistically reliable sample basis.

(6) Alternative procedures investigated. The
alternative selection procedures investigated
and available evidence of their impact
should be identified (essential). The scope,
method, and findings of the investigation,
and the conclusions reached in light of the
findings, should be fully described (essen-
tial).

(7) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). If the selection procedure is used
with a cutoff score, the user should describe
the way in which normal expectations of pro-
ficiency within the work force were deter-
mined and the way in which the cutoff score
was determined (essential). In addition, if
the selection procedure is to be used for
ranking, the user should specify the evidence
showing that a higher score on the selection
procedure is likely to result in better job
performance.

(8) Contact person. The name, mailing ad-
dress, and telephone number of the person
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who may be contacted for further informa-
tion about the validity study should be pro-
vided (essential).

(9) Accuracy and completeness. The report
should describe the steps taken to assure the
accuracy and completeness of the collection,
analysis, and report of data and results.

D. Construct validity studies. Reports of con-
struct validity for a selection procedure
should include the following information:

(1) User(s), location(s), and date(s) of study.
Date(s) and location(s) of the job analysis
and the gathering of other evidence called
for by these guidelines should be provided
(essential).

(2) Problem and setting. An explicit defini-
tion of the purpose(s) of the study and the
circumstances in which the study was con-
ducted should be provided. A description of
existing selection procedures and cutoff
scores, if any, should be provided.

(3) Construct definition. A clear definition of
the construct(s) which are believed to under-
lie successful performance of the critical or
important work behavior(s) should be pro-
vided (essential). This definition should in-
clude the levels of construct performance
relevant to the job(s) for which the selection
procedure is to be used (essential). There
should be a summary of the position of the
construct in the psychological literature, or
in the absence of such a position, a descrip-
tion of the way in which the definition and
measurement of the construct was developed
and the psychological theory underlying it
(essential). Any quantitative data which
identify or define the job constructs, such as
factor analyses, should be provided (essen-
tial).

(4) Job analysis. A description of the meth-
od used to analyze the job should be provided
(essential). A complete description of the
work behavior(s) and, to the extent appro-
priate, work outcomes and measures of their
criticality and/or importance should be pro-
vided (essential). The report should also de-
scribe the basis on which the behavior(s) or
outcomes were determined to be important,
such as their level of difficulty, their fre-
quency of performance, the consequences of
error or other appropriate factors (essential).
Where jobs are grouped or compared for the
purposes of generalizing validity evidence,
the work behavior(s) and work product(s) for
each of the jobs should be described, and con-
clusions concerning the similarity of the
jobs in terms of observable work behaviors
or work products should be made (essential).

(5) Job titles and codes. It is desirable to pro-
vide the selection procedure user’s job
title(s) for the job(s) in question and the cor-
responding job title(s) and code(s) from the
United States Employment Service’s dic-
tionary of occupational titles.

(6) Selection procedure. The selection proce-
dure used as a measure of the construct
should be completely and explicitly de-
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scribed or attached (essential). If commer-
cially available selection procedures are
used, they should be identified by title, form
and publisher (essential). The research evi-
dence of the relationship between the selec-
tion procedure and the construct, such as
factor structure, should be included (essen-
tial). Measures of central tendency, varia-
bility and reliability of the selection proce-
dure should be provided (essential). When-
ever feasible, these measures should be pro-
vided separately for each relevant race, sex
and ethnic group.

(7) Relationship to job performance. The cri-
terion-related study(ies) and other empirical
evidence of the relationship between the con-
struct measured by the selection procedure
and the related work behavior(s) for the job
or jobs in question should be provided (essen-
tial). Documentation of the criterion-related
study(ies) should satisfy the provisions of
section 15B above or section 15E(1) below, ex-
cept for studies conducted prior to the effec-
tive date of these guidelines (essential).
Where a study pertains to a group of jobs,
and, on the basis of the study, validity is as-
serted for a job in the group, the observed
work behaviors and the observed work prod-
ucts for each of the jobs should be described
(essential). Any other evidence used in deter-
mining whether the work behavior(s) in each
of the jobs is the same should be fully de-
scribed (essential).

(8) Alternative procedures investigated. The
alternative selection procedures investigated
and available evidence of their impact
should be identified (essential). The scope,
method, and findings of the investigation,
and the conclusions reached in light of the
findings should be fully described (essential).

(9) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). If weights are assigned to dif-
ferent parts of the selection procedure, these
weights and the validity of the weighted
composite should be reported (essential). If
the selection procedure is used with a cutoff
score, the user should describe the way in
which normal expectations of proficiency
within the work force were determined and
the way in which the cutoff score was deter-
mined (essential).

(10) Accuracy and completeness. The report
should describe the steps taken to assure the
accuracy and completeness of the collection,
analysis, and report of data and results.



§50.14

(11) Source data. Each user should maintain
records showing all pertinent information re-
lating to its study of construct validity.

(12) Contact person. The name, mailing ad-
dress, and telephone number of the indi-
vidual who may be contacted for further in-
formation about the validity study should be
provided (essential).

E. Evidence of wvalidity from other studies.
When validity of a selection procedure is
supported by studies not done by the user,
the evidence from the original study or stud-
ies should be compiled in a manner similar
to that required in the appropriate section of
this section 15 above. In addition, the fol-
lowing evidence should be supplied:

(1) Ewvidence from criterion-related wvalidity
studies—a. Job information. A description of
the important job behavior(s) of the user’s
job and the basis on which the behaviors
were determined to be important should be
provided (essential). A full description of the
basis for determining that these important
work behaviors are the same as those of the
job in the original study (or studies) should
be provided (essential).

b. Relevance of criteria. A full description of
the basis on which the criteria used in the
original studies are determined to be rel-
evant for the user should be provided (essen-
tial).

c. Other variables. The similarity of impor-
tant applicant pool or sample characteristics
reported in the original studies to those of
the user should be described (essential). A
description of the comparison between the
race, sex and ethnic composition of the
user’s relevant labor market and the sample
in the original validity studies should be pro-
vided (essential).

d. Use of the selection procedure. A full de-
scription should be provided showing that
the use to be made of the selection procedure
is consistent with the findings of the original
validity studies (essential).

e. Bibliography. A bibliography of reports of
validity of the selection procedure for the
job or jobs in question should be provided
(essential). Where any of the studies in-
cluded an investigation of test fairness, the
results of this investigation should be pro-
vided (essential). Copies of reports published
in journals that are not commonly available
should be described in detail or attached (es-
sential). Where a user is relying upon unpub-
lished studies, a reasonable effort should be
made to obtain these studies. If these unpub-
lished studies are the sole source of validity
evidence they should be described in detail
or attached (essential). If these studies are
not available, the name and address of the
source, an adequate abstract or summary of
the validity study and data, and a contact
person in the source organization should be
provided (essential).

(2) Evidence from content validity studies. See
section 14C(3) and section 15C above.
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(3) Evidence from construct validity studies.
See sections 14D(2) and 156D above.

F. Evidence of validity from cooperative stud-
ies. Where a selection procedure has been
validated through a cooperative study, evi-
dence that the study satisfies the require-
ments of sections 7, 8 and 15E should be pro-
vided (essential).

G. Selection for higher level job. If a selec-
tion procedure is used to evaluate candidates
for jobs at a higher level than those for
which they will initially be employed, the
validity evidence should satisfy the docu-
mentation provisions of this section 15 for
the higher level job or jobs, and in addition,
the user should provide: (1) A description of
the job progression structure, formal or in-
formal; (2) the data showing how many em-
ployees progress to the higher level job and
the length of time needed to make this pro-
gression; and (3) an identification of any an-
ticipated changes in the higher level job. In
addition, if the test measures a knowledge,
skill or ability, the user should provide evi-
dence that the knowledge, skill or ability is
required for the higher level job and the
basis for the conclusion that the knowledge,
skill or ability is not expected to develop
from the training or experience on the job.

H. Interim use of selection procedures. If a se-
lection procedure is being used on an interim
basis because the procedure is not fully sup-
ported by the required evidence of validity,
the user should maintain and have available
(1) substantial evidence of validity for the
procedure, and (2) a report showing the date
on which the study to gather the additional
evidence commenced, the estimated comple-
tion date of the study, and a description of
the data to be collected (essential).

DEFINITIONS

SEC. 16. Definitions. The following defini-
tions shall apply throughout these guide-
lines:

A. Ability. A present competence to per-
form an observable behavior or a behavior
which results in an observable product.

B. Adverse impact. A substantially different
rate of selection in hiring, promotion, or
other employment decision which works to
the disadvantage of members of a race, sex,
or ethnic group. See section 4 of these guide-
lines.

C. Compliance with these guidelines. Use of a
selection procedure is in compliance with
these guidelines if such use has been vali-
dated in accord with these guidelines (as de-
fined below), or if such use does not result in
adverse impact on any race, sex, or ethnic
group (see section 4, above), or, in unusual
circumstances, if use of the procedure is oth-
erwise justified in accord with Federal law.
See section 6B, above.

D. Content validity. Demonstrated by data
showing that the content of a selection pro-
cedure is representative of important aspects
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of performance on the job. See section 5B
and section 14C.

E. Construct validity. Demonstrated by data
showing that the selection procedure meas-
ures the degree to which candidates have
identifiable characteristics which have been
determined to be important for successful
job performance. See section 5B and section
14D.

F. Criterion-related validity. Demonstrated
by empirical data showing that the selection
procedure is predictive of or significantly
correlated with important elements of work
behavior. See sections 5B and 14B.

G. Employer. Any employer subject to the
provisions of the Civil Rights Act of 1964, as
amended, including State or local govern-
ments and any Federal agency subject to the
provisions of section 717 of the Civil Rights
Act of 1964, as amended, and any Federal
contractor or subcontractor or federally as-
sisted construction contractor or subcon-
tractor covered by Executive Order 11246, as
amended.

H. Employment agency. Any employment
agency subject to the provisions of the Civil
Rights Act of 1964, as amended.

1. Enforcement action. For the purposes of
section 4 a proceeding by a Federal enforce-
ment agency such as a lawsuit or an admin-
istrative proceeding leading to debarment
from or withholding, suspension, or termi-
nation of Federal Government contracts or
the suspension or withholding of Federal
Government funds; but not a finding of rea-
sonable cause or a concil- ation process or
the issuance of right to sue letters under
title VII or under Executive Order 11246
where such finding, conciliation, or issuance
of notice of right to sue is based upon an in-
dividual complaint.

J. Enforcement agency. Any agency of the
executive branch of the Federal Government
which adopts these guidelines for purposes of
the enforcement of the equal employment
opportunity laws or which has responsibility
for securing compliance with them.

K. Job analysis. A detailed statement of
work behaviors and other information rel-
evant to the job.

L. Job description. A general statement of
job duties and responsibilities.

M. Knowledge. A body of information ap-
plied directly to the performance of a func-
tion.

N. Labor organization. Any labor organiza-
tion subject to the provisions of the Civil
Rights Act of 1964, as amended, and any com-
mittee subject thereto controlling appren-
ticeship or other training.

O. Observable. Able to be seen, heard, or
otherwise perceived by a person other than
the person performing the action.

P. Race, sex, or ethnic group. Any group of
persons identifiable on the grounds of race,
color, religion, sex, or national origin.
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Q. Selection procedure. Any measure, com-
bination of measures, or procedure used as a
basis for any employment decision. Selection
procedures include the full range of assess-
ment techniques from traditional paper and
pencil tests, performance tests, training pro-
grams, or probationary periods and physical,
educational, and work experience require-
ments through informal or casual interviews
and unscored application forms.

R. Selection rate. The proportion of appli-
cants or candidates who are hired, promoted,
or otherwise selected.

S. Should. The term ‘‘should” as used in
these guidelines is intended to connote ac-
tion which is necessary to achieve compli-
ance with the guidelines, while recognizing
that there are circumstances where alter-
native courses of action are open to users.

T. Skill. A present, observable competence
to perform a learned psychomoter act.

U. Technical feasibility. The existence of
conditions permitting the conduct of mean-
ingful criterion-related validity studies.
These conditions include: (1) An adequate
sample of persons available for the study to
achieve findings of statistical significance;
(2) having or being able to obtain a sufficient
range of scores on the selection procedure
and job performance measures to produce va-
lidity results which can be expected to be
representative of the results if the ranges
normally expected were utilized; and (3) hav-
ing or being able to devise unbiased, reliable
and relevant measures of job performance or
other criteria of employee adequacy. See sec-
tion 14B(2). With respect to investigation of
possible unfairness, the same considerations
are applicable to each group for which the
study is made. See section 14B(8).

V. Unfairness of selection procedure. A condi-
tion in which members of one race, sex, or
ethnic group characteristically obtain lower
scores on a selection procedure than mem-
bers of another group, and the differences are
not reflected in differences in measures of
job performance. See section 14B(7).

W. User. Any employer, labor organization,
employment agency, or licensing or certifi-
cation board, to the extent it may be covered
by Federal equal employment opportunity
law, which uses a selection procedure as a
basis for any employment decision. When-
ever an employer, labor organization, or em-
ployment agency is required by law to re-
strict recruitment for any occupation to
those applicants who have met licensing or
certification requirements, the licensing or
certifying authority to the extent it may be
covered by Federal equal employment oppor-
tunity law will be considered the user with
respect to those licensing or certification re-
quirements. Whenever a State employment
agency or service does no more than admin-
ister or monitor a procedure as permitted by
Department of Labor regulations, and does
so without making referrals or taking any
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other action on the basis of the results, the
State employment agency will not be
deemed to be a user.

X. Validated in accord with these guidelines
or properly validated. A demonstration that
one or more validity study or studies meet-
ing the standards of these guidelines has
been conducted, including investigation and,
where appropriate, use of suitable alter-
native selection procedures as contemplated
by section 3B, and has produced evidence of
validity sufficient to warrant use of the pro-
cedure for the intended purpose under the
standards of these guidelines.

Y. Work behavior. An activity performed to
achieve the objectives of the job. Work be-
haviors involve observable (physical) compo-
nents and unobservable (mental) compo-
nents. A work behavior consists of the per-
formance of one or more tasks. Knowledges,
skills, and abilities are not behaviors, al-
though they may be applied in work behav-
iors.

APPENDIX

17. Policy statement on affirmative action (see
section 13B). The Equal Employment Oppor-
tunity Coordinating Council was established
by act of Congress in 1972, and charged with
responsibility for developing and imple-
menting agreements and policies designed,
among other things, to eliminate conflict
and inconsistency among the agencies of the
Federal Government responsible for admin-
istering Federal law prohibiting discrimina-
tion on grounds of race, color, sex, religion,
and national origin. This statement is issued
as an initial response to the requests of a
number of State and local officials for clari-
fication of the Government’s policies con-
cerning the role of affirmative action in the
overall equal employment opportunity pro-
gram. While the Coordinating Council’s
adoption of this statement expresses only
the views of the signatory agencies con-
cerning this important subject, the prin-
ciples set forth below should serve as policy
guidance for other Federal agencies as well.

(1) Equal employment opportunity is the
law of the land. In the public sector of our
society this means that all persons, regard-
less of race, color, religion, sex, or national
origin shall have equal access to positions in
the public service limited only by their abil-
ity to do the job. There is ample evidence in
all sectors of our society that such equal ac-
cess frequently has been denied to members
of certain groups because of their sex, racial,
or ethnic characteristics. The remedy for
such past and present discrimination is two-
fold.

On the one hand, vigorous enforcement of
the laws against discrimination is essential.
But equally, and perhaps even more impor-
tant are affirmative, voluntary efforts on the
part of public employers to assure that posi-
tions in the public service are genuinely and
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equally accessible to qualified persons, with-
out regard to their sex, racial, or ethnic
characteristics. Without such efforts equal
employment opportunity is no more than a
wish. The importance of voluntary affirma-
tive action on the part of employers is un-
derscored by title VII of the Civil Rights Act
of 1964, Executive Order 11246, and related
laws and regulations—all of which emphasize
voluntary action to achieve equal employ-
ment opportunity.

As with most management objectives, a
systematic plan based on sound organiza-
tional analysis and problem identification is
crucial to the accomplishment of affirmative
action objectives. For this reason, the Coun-
cil urges all State and local governments to
develop and implement results oriented af-
firmative action plans which deal with the
problems so identified.

The following paragraphs are intended to
assist State and local governments by illus-
trating the kinds of analyses and activities
which may be appropriate for a public em-
ployer’s voluntary affirmative action plan.
This statement does not address remedies
imposed after a finding of unlawful discrimi-
nation.

(2) Voluntary affirmative action to assure
equal employment opportunity is appro-
priate at any stage of the employment proc-
ess. The first step in the construction of any
affirmative action plan should be an analysis
of the employer’s work force to determine
whether percentages of sex, race, or ethnic
groups in individual job classifications are
substantially similar to the percentages of
those groups available in the relevant job
market who possess the basic job-related
qualifications.

When substantial disparities are found
through such analyses, each element of the
overall selection process should be examined
to determine which elements operate to ex-
clude persons on the basis of sex, race, or
ethnic group. Such elements include, but are
not limited to, recruitment, testing, ranking
certification, interview, recommendations
for selection, hiring, promotion, etc. The ex-
amination of each element of the selection
process should at a minimum include a de-
termination of its validity in predicting job
performance.

(3) When an employer has reason to believe
that its selection procedures have the exclu-
sionary effect described in paragraph 2
above, it should initiate affirmative steps to
remedy the situation. Such steps, which in
design and execution may be race, color, sex,
or ethnic ‘‘conscious,” include, but are not
limited to, the following:

(a) The establishment of a long-term goal,
and short-range, interim goals and time-
tables for the specific job classifications, all
of which should take into account the avail-
ability of basically qualified persons in the
relevant job market;
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(b) A recruitment program designed to at-
tract qualified members of the group in ques-
tion;

(c) A systematic effort to organize work
and redesign jobs in ways that provide oppor-
tunities for persons lacking ‘‘journeyman’’
level knowledge or skills to enter and, with
appropriate training, to progress in a career
field;

(d) Revamping selection instruments or
procedures which have not yet been vali-
dated in order to reduce or eliminate exclu-
sionary effects on particular groups in par-
ticular job classifications;

(e) The initiation of measures designed to
assure that members of the affected group
who are qualified to perform the job are in-
cluded within the pool of persons from which
the selecting official makes the selection;

(f) A systematic effort to provide career
advancement training, both classroom and
on-the-job, to employees locked into dead
end jobs; and

(g) The establishment of a system for regu-
larly monitoring the effectiveness of the par-
ticular affirmative action program, and pro-
cedures for making timely adjustments in
this program where effectiveness is not dem-
onstrated.

(4) The goal of any affirmative action plan
should be achievement of genuine equal em-
ployment opportunity for all qualified per-
sons. Selection under such plans should be
based upon the ability of the applicant(s) to
do the work. Such plans should not require
the selection of the unqualified, or the
unneeded, nor should they require the selec-
tion of persons on the basis of race, color,
sex, religion, or national origin. Moreover,
while the Council believes that this state-
ment should serve to assist State and local
employers, as well as Federal agencies, it
recognizes that affirmative action cannot be
viewed as a standardized program which
must be accomplished in the same way at all
times in all places.

Accordingly, the Council has not at-
tempted to set forth here either the min-
imum or maximum voluntary steps that em-
ployers may take to deal with their respec-
tive situations. Rather, the Council recog-
nizes that under applicable authorities,
State and local employers have flexibility to
formulate affirmative action plans that are
best suited to their particular situations. In
this manner, the Council believes that af-
firmative action programs will best serve the
goal of equal employment opportunity.

Respectfully submitted,

HAROLD R. TYLER, Jr.,
Deputy Attorney General and Chairman of
the Equal Employment Coordinating Council.
MICHAEL H. MOSKOW,
Under Secretary of Labor.

ETHEL BENT WALSH,
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Acting Chairman, Equal Employment Oppor-
tunity Commission.
ROBERT E. HAMPTON,
Chairman, Civil Service Commission.
ARTHUR E. FLEMMING,
Chairman, Commission on Civil Rights.
Because of its equal employment oppor-
tunity responsibilities under the State and
Local Government Fiscal Assistance Act of
1972 (the revenue sharing act), the Depart-
ment of Treasury was invited to participate
in the formulation of this policy statement;
and it concurs and joins in the adoption of
this policy statement.

Done this 26th day of August 1976.

RICHARD ALBRECHT,

General Counsel, Department of the Treasury.

SECTION 18. Citations. The official title of
these guidelines is ‘“‘Uniform Guidelines on
Employee Selection Procedures (1978)’°. The
Uniform Guidelines on Employee Selection
Procedures (1978) are intended to establish a
uniform Federal position in the area of pro-
hibiting discrimination in employment prac-
tices on grounds of race, color, religion, sex,
or national origin. These guidelines have
been adopted by the Equal Employment Op-
portunity Commission, the Department of
Labor, the Department of Justice, and the
Civil Service Commission.

The official citation is:

“Section , Uniform Guidelines on Em-
ployee Selection Procedure (1978); 43 FR
_lowbar; (August 25, 1978).”

The short form citation is:

“Section _, U.G.E.S.P. (1978); 43 FR __ (Au-
gust 25, 1978).”

When the guidelines are cited in connec-
tion with the activities of one of the issuing
agencies, a specific citation to the regula-
tions of that agency can be added at the end
of the above citation. The specific additional
citations are as follows:

Equal Employment Opportunity Commission

29 CFR Part 1607
Department of Labor
Office of Federal Contract Compliance Pro-
grams

41 CFR Part 60-3
Department of Justice

28 CFR 50.14
Civil Service Commission

5 CFR 300.103(c)

Normally when citing these guidelines, the
section number immediately preceding the
title of the guidelines will be from these
guidelines series 1-18. If a section number
from the codification for an individual agen-
cy is needed it can also be added at the end
of the agency citation. For example, section
6A of these guidelines could be cited for
EEOC as follows: ‘‘Section 6A, Uniform
Guidelines on Employee Selection Proce-
dures (1978); 43 FR _ , (August 25, 1978); 29
CFR part 1607, section 6A.”
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ELEANOR HOLMES NORTON,
Chair, Equal Employment Opportunity Com-
mission.
ALAN K. CAMPBELL,
Chairman, Civil Service Commission.
RAY MARSHALL,
Secretary of Labor.
GRIFFIN B. BELL,
Attorney General.

[Order No. 668-76, 41 FR 51735, Nov. 23, 1976,
as amended at 43 FR 38295, Aug. 25, 1978]

§50.15 Representation of Federal offi-
cials and employees by Department
of Justice attorneys or by private
counsel furnished by the Depart-
ment in civil, criminal, and congres-
sional proceedings in which Fed-
eral employees are sued, subpoe-
naed, or charged in their individual
capacities.

(a) Under the procedures set forth
below, a federal employee (hereby de-
fined to include present and former
Federal officials and employees) may
be provided representation in civil,
criminal and Congressional  pro-
ceedings in which he is sued, subpoe-
naed, or charged in his individual ca-
pacity, not covered by §15.1 of this
chapter, when the actions for which
representation is requested reasonably
appear to have been performed within
the scope of the employee’s employ-
ment and the Attorney General or his
designee determines that providing
representation would otherwise be in
the interest of the United States. No
special form of request for representa-
tion is required when it is clear from
the proceedings in a case that the em-
ployee is being sued solely in his offi-
cial capacity and only equitable relief
is sought. (See USAM 4-13.000)

(1) When an employee believes he is
entitled to representation by the De-
partment of Justice in a proceeding, he
must submit forthwith a written re-
quest for that representation, together
with all process and pleadings served
upon him, to his immediate supervisor
or whomever is designated by the head
of his department or agency. Unless
the employee’s employing federal agen-
cy concludes that representation is
clearly unwarranted, it shall submit, in
a timely manner, to the Civil Division
or other appropriate litigating division
(Antitrust, Civil Rights, Criminal,
Land and Natural Resources or the Tax
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Division), a statement containing its
findings as to whether the employee
was acting within the scope of his em-
ployment and its recommendation for
or against providing representation.
The statement should be accompanied
by all available factual information. In
emergency situations the litigating di-
vision may initiate conditional rep-
resentation after a telephone request
from the appropriate official of the em-
ploying agency. In such cases, the writ-
ten request and appropriate docu-
mentation must be subsequently pro-
vided.

(2) Upon receipt of the individual’s
request for counsel, the litigating divi-
sion shall determine whether the em-
ployee’s actions reasonably appear to
have been performed within the scope
of his employment and whether pro-
viding representation would be in the
interest of the United States. In cir-
cumstances where considerations of
professional ethics prohibit direct re-
view of the facts by attorneys of the
litigating division (e.g. because of the
possible existence of inter-defendant
conflicts) the litigating division may
delegate the fact-finding aspects of this
function to other components of the
Department or to a private attorney at
federal expenses.

(3) Attorneys employed by any com-
ponent of the Department of Justice
who participate in any process utilized
for the purpose of determining whether
the Department should provide rep-
resentation to a federal employee, un-
dertake a full and traditional attorney-
client relationship with the employee
with respect to application of the at-
torney-client privilege. If representa-
tion is authorized, Justice Department
attorneys who represent an employee
under this section also undertake a full
and traditional attorney-client rela-
tionship with the employee with re-
spect to the attorney-client privilege.
Any adverse information commu-
nicated by the client-employee to an
attorney during the course of such at-
torney-client relationship shall not be
disclosed to anyone, either inside or
outside the Department, other than at-
torneys responsible for representation
of the employee, unless such disclosure
is authorized by the employee. Such
adverse information shall continue to
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be fully protected whether or not rep-
resentation is provided, and even
though representation may be denied
or discontinued. The extent, if any, to
which attorneys employed by an agen-
cy other than the Department of Jus-
tice undertake a full and traditional
attorney-client relationship with the
employee with respect to the attorney-
client privilege, either for purposes of
determining whether representation
should be provided or to assist Justice
Department attorneys in representing
the employee, shall be determined by
the agency employing the attorneys.

(4) Representation generally is not
available in federal criminal pro-
ceedings. Representation may be pro-
vided to a federal employee in connec-
tion with a federal criminal proceeding
only where the Attorney General or his
designee determines that representa-
tion is in the interest of the United
States and subject to applicable limita-
tions of §50.16. In determining whether
representation in a federal criminal
proceeding is in the interest of the
United States, the Attorney General or
his designee shall consider, among
other factors, the relevance of any non-
prosecutorial interests of the United
States, the importance of the interests
implicated, the Department’s ability to
protect those interests through other
means, and the likelihood of a conflict
of interest between the Department’s
prosecutorial and representational re-
sponsibilities. If representation is au-
thorized, the Attorney General or his
designee also may determine whether
representation by Department attor-
neys, retention of private counsel at
federal expense, or reimbursement to
the employee of private counsel fees is
most appropriate under the cir-
cumstances.

(5) Where representation is sought for
proceedings other than federal crimi-
nal proceedings, but there appears to
exist the possibility of a federal crimi-
nal investigation or indictment relat-
ing to the same subject matter, the
litigating division shall contact a des-
ignated official in the Criminal, Civil
Rights or Tax Division or other prose-
cutive authority within the Depart-
ment (hereinafter ‘‘prosecuting divi-
sion’”’) to determine whether the em-
ployee is either a subject of a federal
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criminal investigation or a defendant
in a federal criminal case. An employee
is the subject of an investigation if, in
addition to being circumstantially im-
plicated by having the appropriate re-
sponsibilities at the appropriate time,
there is some evidence of his specific
participation in a crime.

(6) If a prosecuting division of the De-
partment indicates that the employee
is not the subject of a criminal inves-
tigation concerning the act or acts for
which he seeks representation, then
representation may be provided if oth-
erwise permissible under the provisions
of this section. Similarly, if the pros-
ecuting division indicates that there is
an ongoing investigation, but into a
matter unrelated to that for which rep-
resentation has been requested, then
representation may be provided.

(7) If the prosecuting division indi-
cates that the employee is the subject
of a federal criminal investigation con-
cerning the act or acts for which he
seeks representation, the litigating di-
vision shall inform the employee that
no representation by Justice Depart-
ment attorneys will be provided in that
federal criminal proceeding or in any
related civil, congressional, or state
criminal proceeding. In such a case,
however, the litigating division, in its
discretion, may provide a private at-
torney to the employee at federal ex-
pense under the procedures of §50.16, or
provide reimbursement to employees
for private attorney fees incurred in
connection with such related civil, con-
gressional, or state criminal pro-
ceeding, provided no decision has been
made to seek an indictment or file an
information against the employee.

(8) In any case where it is determined
that Department of Justice attorneys
will represent a federal employee, the
employee must be notified of his right
to retain private counsel at his own ex-
pense. If he elects representation by
Department of Justice attorneys, the
employee and his agency shall be
promptly informed:

(i) That in actions where the United
States, any agency, or any officer
thereof in his official capacity is also
named as a defendant, the Department
of Justice is required by law to rep-
resent the United States and/or such
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agency or officer and will assert all ap-
propriate legal positions and defenses
on behalf of such agency, officer and/or
the United States;

(ii) That the Department of Justice
will not assert any legal position or de-
fense on behalf of any employee sued in
his individual capacity which is
deemed not to be in the interest of the
United States;

(iii) Where appropriate, that neither
the Department of Justice nor any
agency of the U.S. Government is obli-
gated to pay or to indemnify the de-
fendant employee for any judgment for
money damages which may be rendered
against such employee; but that, where
authorized, the employee may apply
for such indemnification from his em-
ploying agency upon the entry of an
adverse verdict, judgment, or other
monetary award;

(iv) That any appeal by Department
of Justice attorneys from an adverse
ruling or judgment against the em-
ployee may only be taken upon the dis-
cretionary approval of the Solicitor
General, but the employee-defendant
may pursue an appeal at his own ex-
pense whenever the Solicitor General
declines to authorize an appeal and pri-
vate counsel is not provided at federal
expense under the procedures of §50.16;
and

(v) That while no conflict appears to
exist at the time representation is ten-
dered which would preclude making all
arguments necessary to the adequate
defense of the employee, if such con-
flict should arise in the future the em-
ployee will be promptly advised and
steps will be taken to resolve the con-
flict as indicated by paragraph (a) (6),
(9) and (10) of this section, and by
§50.16.

(9) If a determination not to provide
representation is made, the litigating
division shall inform the agency and/or
the employee of the determination.

(10) If conflicts exist between the
legal and factual positions of various
employees in the same case which
make it inappropriate for a single at-
torney to represent them all, the em-
ployees may be separated into as many
compatible groups as is necessary to
resolve the conflict problem and each
group may be provided with separate
representation. Circumstances may
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make it advisable that private rep-
resentation be provided to all con-
flicting groups and that direct Justice
Department representation be withheld
so as not to prejudice particular de-
fendants. In such situations, the proce-
dures of §50.16 will apply.

(11) Whenever the Solicitor General
declines to authorize further appellate
review or the Department attorney as-
signed to represent an employee be-
comes aware that the representation of
the employee could involve the asser-
tion of a position that conflicts with
the interests of the United States, the
attorney shall fully advise the em-
ployee of the decision not to appeal or
the nature, extent, and potential con-
sequences of the conflict. The attorney
shall also determine, after consultation
with his supervisor (and, if appropriate,
with the litigating division) whether
the assertion of the position or appel-
late review is necessary to the ade-
quate representation of the employee
and

(i) If it is determined that the asser-
tion of the position or appeal is not
necessary to the adequate representa-
tion of the employee, and if the em-
ployee knowingly agrees to forego ap-
peal or to waive the assertion of that
position, governmental representation
may be provided or continued; or

(ii) If the employee does not consent
to forego appeal or waive the assertion
of the position, or if it is determined
that an appeal or assertion of the posi-
tion is necessary to the adequate rep-
resentation of the employee, a Justice
Department lawyer may not provide or
continue to provide the representation;
and

(iii) In appropriate cases arising
under paragraph (a)(10)(ii) of this sec-
tion, a private attorney may be pro-
vided at federal expense under the pro-
cedures of §50.16.

(12) Once undertaken, representation
of a federal employee under this sub-
section will continue until either all
appropriate proceedings, including ap-
plicable appellate procedures approved
by the Solicitor General, have ended,
or until any of the bases for declining
or withdrawing from representation set
forth in this section is found to exist,
including without limitation the basis



Department of Justice

that representation is not in the inter-
est of the United States. If representa-
tion is discontinued for any reason, the
representing Department attorney on
the case will seek to withdraw but will
take all reasonable steps to avoid prej-
udice to the employee.

(b) Representation is not available to
a federal employee whenever:

(1) The conduct with regard to which
the employee desires representation
does not reasonably appear to have
been performed within the scope of his
employment with the federal govern-
ment;

(2) It is otherwise determined by the
Department that it is not in the inter-
est of the United States to provide rep-
resentation to the employee.

(c)(1) The Department of Justice may
indemnify the defendant Department of
Justice employee for any verdict, judg-
ment, or other monetary award which
is rendered against such employee, pro-
vided that the conduct giving rise to
the verdict, judgment, or award was
taken within the scope of employment
and that such indemnification is in the
interest of the United States, as deter-
mined by the Attorney General or his
designee.

(2) The Department of Justice may
settle or compromise a personal dam-
ages claim against a Department of
Justice employee by the payment of
available funds, at any time, provided
the alleged conduct giving rise to the
personal damages claim was taken
within the scope of employment and
that such settlement or compromise is
in the interest of the United States, as
determined by the Attorney General or
his designee.

(3) Absent exceptional circumstances
as determined by the Attorney General
or his designee, the Department will
not entertain a request either to agree
to indemnify or to settle a personal
damages claim before entry of an ad-
verse verdict, judgment, or award.

(4) The Department of Justice em-
ployee may request indemnification to
satisfy a verdict, judgment, or award
entered against the employee. The em-
ployee shall submit a written request,
with appropriate documentation in-
cluding copies of the verdict, judg-
ment, award, or settlement proposal if
on appeal, to the head of his employing
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component, who shall thereupon sub-
mit to the appropriate Assistant Attor-
ney General, in a timely manner, a rec-
ommended disposition of the request.
Where appropriate, the Assistant At-
torney General shall seek the views of
the U.S. Attorney; in all such cases the
Civil Division shall be consulted. The
Assistant Attorney General shall for-
ward the request, the employing com-
ponent’s recommendation, and the As-
sistant Attorney General’s rec-
ommendation to the Attorney General
for decision.

(5) Any payment under this section
either to indemnify a Department of
Justice employee or to settle a per-
sonal damages claim shall be contin-
gent upon the availability of appro-
priated funds of the employing compo-
nent of the Department of Justice.

[Order No. 970-82, 47 FR 8172, Feb. 25, 1982, as
amended at Order No. 1139-86, 51 FR 27022,
July 29, 1986; Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.16 Representation of Federal em-
ployees by private counsel at Fed-
eral expense.

(a) Representation by private counsel
at federal expense or reimbursement of
private counsel fees is subject to the
availability of funds and may be pro-
vided to a federal employee only in the
instances described in §50.15(a) (4), (7),
(10), and (11), and in appropriate cir-
cumstances, for the purposes set forth
in §50.15(a)(2).

(b) To ensure uniformity in retention
and reimbursement procedures among
the litigating divisions, the Civil Divi-
sion shall be responsible for estab-
lishing procedures for the retention of
private counsel and the reimbursement
to an employee of private counsel fees,
including the setting of fee schedules.
In all instances where a litigating divi-
sion decides to retain private counsel
or to provide reimbursement of private
counsel fees under this section, the
Civil Division shall be consulted before
the retention or reimbursement is un-
dertaken.

(c) Where private counsel is provided,
the following procedures shall apply:

(1) While the Department of Justice
will generally defer to the employee’s
choice of counsel, the Department
must approve in advance any private
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counsel to be retained under this sec-
tion. Where national security interests
may be involved, the Department of
Justice will consult with the agency
employing the federal defendant seek-
ing representation.

(2) Federal payments to private coun-
sel for an employee will cease if the
private counsel violates any of the
terms of the retention agreement or
the Department of Justice.

(i) Decides to seek an indictment of,
or to file an information against, that
employee on a federal criminal charge
relating to the conduct concerning
which representation was undertaken;

(ii) Determines that the employee’s
actions do not reasonably appear to
have been performed within the scope
of his employment;

(iii) Resolves any conflict described
herein and tenders representation by
Department of Justice attorneys;

(iv) Determines that continued rep-
resentation is not in the interest of the
United States;

(v) Terminates the retainer with the
concurrence of the employee-client for
any reason.

(d) Where reimbursement is provided
for private counsel fees incurred by
employees, the following limitations
shall apply:

(1) Reimbursement shall be limited
to fees incurred for legal work that is
determined to be in the interest of the
United States. Reimbursement is not
available for legal work that advances
only the individual interests of the em-
ployee.

(2) Reimbursement shall not be pro-
vided if at any time the Attorney Gen-
eral or his designee determines that
the employee’s actions do not reason-
ably appear to have been performed
within the scope of his employment or
that representation is no longer in the
interest of the United States.

(3) Reimbursement shall not be pro-
vided for fees incurred during any pe-
riod of time for which representation
by Department of Justice attorneys
was tendered.

(4) Reimbursement shall not be pro-
vided if the United States decides to
seek an indictment of or to file an in-
formation against the employee seek-
ing reimbursement, on a criminal
charge relating to the conduct con-
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cerning which representation was un-
dertaken.

[Order No. 970-82, 47 FR 8174, Feb. 25, 1982, as
amended by Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.17 Ex parte communications in in-
formal rulemaking proceedings.

In rulemaking proceedings subject
only to the procedural requirements of
5 U.S.C. 553:

(a) A general prohibition applicable
to all offices, boards, bureaus and divi-
sions of the Department of Justice
against the receipt of private, exr parte
oral or written communications is un-
desirable, because it would deprive the
Department of the flexibility needed to
fashion rulemaking procedures appro-
priate to the issues involved, and would
introduce a degree of formality that
would, at least in most instances, re-
sult in procedures that are unduly
complicated, slow, and expensive, and,
at the same time, perhaps not condu-
cive to developing all relevant informa-
tion.

(b) All written communications from
outside the Department addressed to
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, and bu-
reaus, and divisions or their personnel
participating in the decision, should be
placed promptly in a file available for
public inspection.

(c) All oral communications from
outside the Department of significant
information or argument respecting
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, bureaus,
and divisions or their personnel par-
ticipating in the decision, should be
summarized in writing and placed
promptly in a file available for public
inspection.

(d) The Department may properly
withhold from the public files informa-
tion exempt from disclosure under 5
U.S.C. 552.



Department of Justice

(e) The Department may conclude
that restrictions on ex parte commu-
nications in particular rulemaking pro-
ceedings are necessitated by consider-
ations of fairness or for other reasons.

[Order No. 801-78, 43 FR 43297, Sept. 25, 1978,
as amended at Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.18 [Reserved]

§50.19 Procedures to be followed by
government attorneys prior to fil-
ing recusal or disqualification mo-
tions.

The determination to seek for any
reason the disqualification or recusal
of a justice, judge, or magistrate is a
most significant and sensitive decision.
This is particularly true for govern-
ment attorneys, who should be guided
by uniform procedures in obtaining the
requisite authorization for such a mo-
tion. This statement is designed to es-
tablish a uniform procedure.

(a) No motion to recuse or disqualify
a justice, judge, or magistrate (see, e.g.,
28 U.S.C. 144, 455) shall be made or sup-
ported by any Department of Justice
attorney, U.S. Attorney (including As-
sistant U.S. Attorneys) or agency
counsel conducting litigation pursuant
to agreement with or authority dele-
gated by the Attorney General, with-
out the prior written approval of the
Assistant Attorney General having ul-
timate supervisory power over the ac-
tion in which recusal or disqualifica-
tion is being considered.

(b) Prior to seeking such approval,
Justice Department lawyer(s) handling
the litigation shall timely seek the
recommendations of the U.S. Attorney
for the district in which the matter is
pending, and the views of the client
agencies, if any. Similarly, if agency
attorneys are primarily handling any
such suit, they shall seek the rec-
ommendations of the U.S. Attorney
and provide them to the Department of
Justice with the request for approval.
In actions where the United States At-
torneys are primarily handling the liti-
gation in question, they shall seek the
recommendation of the client agencies,
if any, for submission to the Assistant
Attorney General.

(c) In the event that the conduct and
pace of the litigation does not allow
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sufficient time to seek the prior writ-
ten approval by the Assistant Attorney
General, prior oral authorization shall
be sought and a written record fully re-
flecting that authorization shall be
subsequently prepared and submitted
to the Assistant Attorney General.

(d) Assistant Attorneys General may
delegate the authority to approve or
deny requests made pursuant to this
section, but only to Deputy Assistant
Attorneys General or an equivalent po-
sition.

(e) This policy statement does not
create or enlarge any legal obligations
upon the Department of Justice in civil
or criminal litigation, and it is not in-
tended to create any private rights en-
forceable by private parties in litiga-
tion with the United States.

[Order No. 977-82, 47 FR 22094, May 21, 1982]

§50.20 Participation by the United
States in court-annexed arbitration.

(a) Considerations affecting participa-
tion in arbitration. (1) The Department
recognizes and supports the general
goals of court-annexed arbitrations,
which are to reduce the time and ex-
penses required to dispose of civil liti-
gation. Experimentations with such
procedures in appropriate cases can
offer both the courts and litigants an
opportunity to determine the effective-
ness of arbitration as an alternative to
traditional civil litigation.

(2) An arbitration system, however,
is best suited for the resolution of rel-
atively simple factual issues, not for
trying cases that may involve complex
issues of liability or other unsettled
legal questions. To expand an arbitra-
tion system beyond the types of cases
for which it is best suited and most
competent would risk not only a de-
crease in the quality of justice avail-
able to the parties but unnecessarily
higher costs as well.

(3) In particular, litigation involving
the United States raises special con-
cerns with respect to court-annexed ar-
bitration programs. A mandatory arbi-
tration program potentially implicates
the principles of separation of powers,
sovereign immunity, and the Attorney
General’s control over the process of
settling litigation.
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(b) General rule consenting to arbitra-
tion consistent with the department’s reg-
ulations. (1) Subject to the consider-
ations set forth in the following para-
graphs and the restrictions set forth in
paragraphs (c) and (d), in a case as-
signed to arbitration or mediation
under a local district court rule, the
Department of Justice agrees to par-
ticipate in the arbitration process
under the local rule. The attorney for
the government responsible for the
case should take any appropriate steps
in conducting the case to protect the
interests of the United States.

(2) Based upon its experience under
arbitration programs to date, and the
purposes and limitations of court-an-
nexed arbitration, the Department gen-
erally endorses inclusion in a district’s
court-annexed arbitration program of
civil actions—

(i) In which the United States or a
Department, agency, or official of the
United States is a party, and which
seek only money damages in an
amount not in excess of $100,000, exclu-
sive of interest and costs; and

(ii) Which are brought (A) under the
Federal Tort Claims Act, 28 U.S.C.
1346(b), 2671 et seq., or (B) under the
Longshoreman’s and Harbor Worker’s
Compensation Act, 33 U.S.C. 905, or (C)
under the Miller Act, 40 U.S.C. 270(b).

(3) In any other case in which settle-
ment authority has been delegated to
the U.S. Attorney under the regula-
tions of the Department and the direc-
tives of the applicable litigation divi-
sion and none of the exceptions to such
delegation apply, the U.S. Attorney for
the district, if he concludes that a set-
tlement of the case upon the terms of
the arbitration award would be appro-
priate, may proceed to settle the case
accordingly.

(4) Cases other than those described
in paragraph (2) that are not within the
delegated settlement authority of the
U.S. Attorney for the district ordi-
narily are not appropriate for an arbi-
tration process because the Depart-
ment generally will not be able to act
favorably or negatively in a short pe-
riod of time upon a settlement of the
case in accordance with the arbitration
award. Therefore, this will result in a
demand for trial de novo in a substan-
tial proportion of such cases to pre-
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serve the interests of the United
States.

(5) The Department recommends that
any district court’s arbitration rule in-
clude a provision exempting any case
from arbitration, sua sponte or on mo-
tion of a party, in which the objectives
of arbitration would not appear to be
realized, because the case involves
complex or novel legal issues, or be-
cause legal issues predominate over
factual issues, or for other good cause.

(c) Objection to the imposition of pen-
alties or sanctions against the United
States for demanding trial de mnovo. (1)
Under the principle of sovereign immu-
nity, the United States cannot be held
liable for costs or sanctions in litiga-
tion in the absence of a statutory pro-
vision waiving its immunity. In view of
the statutory limitations on the costs
payable by the United States (28 U.S.C.
2412(a), 2412(b), and 1920), the Depart-
ment does not consent to provisions in
any district’s arbitration program pro-
viding for the United States or the De-
partment, agency, or official named as
a party to the action to pay any sanc-
tion for demanding a trial de novo—ei-
ther as a deposit in advance or as a
penalty imposed after the fact—which
is based on the arbitrators’ fees, the
opposing party’s attorneys’ fees, or any
other costs not authorized by statute
to be awarded against the United
States. This objection applies whether
the penalty or sanction is required to
be paid to the opposing party, to the
clerk of the court, or to the Treasury
of the United States.

(2) In any case involving the United
States that is designated for arbitra-
tion under a program pursuant to
which such a penalty or sanction might
be imposed against the United States,
its officers or agents, the attorney for
the government is instructed to take
appropriate steps, by motion, notice of
objection, or otherwise, to apprise the
court of the objection of the United
States to the imposition of such a pen-
alty or sanction.

(3) Should such a penalty or sanction
actually be required of or imposed on
the TUnited States, its officers or
agents, the attorney for the govern-
ment is instructed to:
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(i) Advise the appropriate Assistant
Attorney General of this development
promptly in writing;

(ii) Seek appropriate relief from the
district court; and

(iii) If necessary, seek authority for
filing an appeal or petition for man-
damus.

The Solicitor General, the Assistant
Attorneys General, and the U.S. Attor-
neys are instructed to take all appro-
priate steps to resist the imposition of
such penalties or sanctions against the
United States.

(d) Additional restrictions. (1) The As-
sistant Attorneys General, the U.S. At-
torneys, and their delegates, have no
authority to settle or compromise the
interests of the United States in a case
pursuant to an arbitration process in
any respect that is inconsistent with
the limitations upon the delegation of
settlement authority under the Depart-
ment’s regulations and the directives
of the litigation divisions. See 28 CFR
part 0, subpart Y and appendix to sub-
part Y. The attorney for the govern-
ment shall demand trial de novo in any
case in which:

(i) Settlement of the case on the
basis of the amount awarded would not
be in the best interests of the United
States;

(ii) Approval of a proposed settle-
ment under the Department’s regula-
tions in accordance with the arbitra-
tion award cannot be obtained within
the period allowed by the local rule for
rejection of the award; or

(iii) The client agency opposes settle-
ment of the case upon the terms of the
settlement award, unless the appro-
priate official of the Department ap-
proves a settlement of the case in ac-
cordance with the delegation of settle-
ment authority under the Depart-
ment’s regulations.

(2) Cases sounding in tort and arising
under the Constitution of the United
States or under a common law theory
filed against an employee of the United
States in his personal capacity for ac-
tions within the scope of his employ-
ment which are alleged to have caused
injury or loss of property or personal
injury or death are not appropriate for
arbitration.
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(3) Cases for injunctive or declara-
tory relief are not appropriate for arbi-
tration.

(4) The Department reserves the
right to seek any appropriate relief to
which its client is entitled, including
injunctive relief or a ruling on motions
for judgment on the pleadings, for sum-
mary judgment, or for qualified immu-
nity, or on issues of discovery, before
proceeding with the arbitration proc-
ess.

(5) In view of the provisions of the
Federal Rules of Evidence with respect
to settlement negotiations, the Depart-
ment objects to the introduction of the
arbitration process or the arbitration
award in evidence in any proceeding in
which the award has been rejected and
the case is tried de novo.

(6) The Department’s consent for par-
ticipation in an arbitration program is
not a waiver of sovereign immunity or
other defenses of the United States ex-
cept as expressly stated; nor is it in-
tended to affect jurisdictional limita-
tions (e.g., the Tucker Act).

(e) Notification of new or revised arbi-
tration rules. The U.S. Attorney in a
district which is considering the adop-
tion of or has adopted a program of
court-annexed arbitration including
cases involving the United States shall:

(1) Advise the district court of the
provisions of this section and the limi-
tations on the delegation of settlement
authority to the United States Attor-
ney pursuant to the Department’s reg-
ulations and the directives of the liti-
gation divisions; and

(2) Forward to the Executive Office
for United States Attorneys a notice
that such a program is under consider-
ation or has been adopted, or is being
revised, together with a copy of the
rules or proposed rules, if available,
and a recommendation as to whether
United States participation in the pro-
gram as proposed, adopted, or revised,
would be advisable, in whole or in part.

[Order No. 1109-85, 50 FR 40524, Oct. 4, 1985]

§50.21 Procedures governing the de-
struction of contraband drug evi-
dence in the custody of Federal law
enforcement authorities.

(a) General. The procedures set forth

below are intended as a statement of
policy of the Department of Justice
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and will be applied by the Department
in exercising its responsibilities under
Federal law relating to the destruction
of seized contraband drugs.

(b) Purpose. This policy implements
the authority of the Attorney General
under title I, section 1006(c)(3) of the
Anti-Drug Abuse Act of 1986, Public
Law 99-570 which is codified at 21
U.S.C. 881(f)(2), to direct the destruc-
tion, as necessary, of Schedule I and II
contraband substances.

(c) Policy. This regulation is intended
to prevent the warehousing of large
quantities of seized contraband drugs
which are unnecessary for due process
in criminal cases. Such stockpiling of
contraband drugs presents inordinate
security and storage problems which
create additional economic burdens on
limited law enforcement resources of
the United States.

(d) Definitions. As used in this sub-
part, the following terms shall have
the meanings specified:

(1) The term Contraband drugs are
those controlled substances listed in
Schedules I and II of the Controlled
Substances Act seized for violation of
that Act.

(2) The term Marijuana is as defined
in 21 U.S.C. 801(15) but does not in-
clude, for the purposes of this regula-
tion, the derivatives hashish or hashish
oil for purposes of destruction.

(3) The term Representative sample
means the exemplar for testing and a
sample aggregate portion of the whole
amount seized sufficient for current
criminal evidentiary practice.

(4) The term Threshold amount means:

(i) Two kilograms of a mixture or
substance containing a detectable
amount of heroin;

(ii) Ten Kkilograms of a mixture or
substance containing a detectable
amount of—

(A) Coca leaves, except coca leaves
and extracts of coca leaves from which
cocaine, ecgonine, and derivatives of
ecognine or their salts have been re-
moved;

(B) Cocaine, its salts, optical and
geometric isomers, and salts of iso-
mers;

(C) Ecgonine, its derivatives, their
salts, isomers, and salts of isomers; or

(D) Any compound, mixture, or prep-
aration which contains any quantity of

80

28 CFR Ch. | (7-1-18 Edition)

any of the substances referred to in
paragraphs (d)(4)(ii) (A) through (C) of
this section;

(iii) Ten kilograms of a mixture or
substance described in paragraph
(d)(4)(ii1)(B) of this section which con-
tains cocaine base;

(iv) Two hundred grams of powdered
phencyclidine (PCP) or two Kkilograms
of a powdered mixture or substance
containing a detectable amount of
phencyclidine (PCP) or 28.35 grams of a
liquid containing a detectable amount
of phencyclidine (PCP);

(v) Twenty grams of a mixture or
substance containing a detectable
amount of Lysergic Acid Diethylamide
(LSD);

(vi) Eight hundred grams of a mix-
ture or substance containing a detect-

able amount of N-phenyl-N[1-(2-
phenylethyl)-4-piperidiny]
propanamide (commonly Kknown as

fentanyl) or two hundred grams of a
mixture or substance containing a de-
tectable amount of any analogue of N-
phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl propanamide; or

(vii) Twenty kilograms of hashish or
two kilograms of hashish oil (21 U.S.C.
841(b)(1)(D), 960(b)(4)).
In the event of any changes to section
401(b)(1) of the Controlled Substances
Act (21 U.S.C. 841(b)(1) as amended oc-
curring after the date of these regula-
tions, the threshold amount of any sub-
stance therein listed, except mari-
juana, shall be twice the minimum
amount required for the most severe
mandatory minimum sentence.

(e) Procedures. Responsibilities of the
Federal Bureau of Investigation and
Drug Enforcement Administration.

When contraband drug substances in
excess of the threshold amount or in
the case of marijuana a quantity in ex-
cess of the representative sample are
seized pursuant to a criminal inves-
tigation and retained in the custody of
the Federal Bureau of Investigation or
Drug Enforcement Administration, the
Agency having custody shall:

(1) Immediately notify the appro-
priate U.S. Attorney, Assistant U.S.
Attorney, or the responsible state/local
prosecutor that the amount of seized
contraband drug exceeding the thresh-
old amount and its packaging, will be
destroyed after sixty days from the
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date notice is provided of the seizures,
unless the agency providing notice is
requested in writing by the authority
receiving notice not to destroy the ex-
cess contraband drug; and

(2) Assure that appropriate tests of
samples of the drug are conducted to
determined the chemical nature of the
contraband substance and its weight
sufficient to serve as evidence before
the trial courts of that jurisdiction;
and

(3) Photographically depict, and if re-
quested by the appropriate prosecu-
torial authority, videotape, the contra-
band drugs as originally packaged or
an appropriate display of the seized
contraband drugs so as to create evi-
dentiary exhibits for use at trial; and

(4) Isolate and retain the appropriate
threshold amounts of contraband drug
evidence when an amount greater than
the appropriate threshold amount has
been seized, or when less than the ap-
propriate threshold amounts of contra-
band drugs have been seized, the entire
amount of the seizure, with the excep-
tion of marijuana, for which a rep-
resentative sample shall be retained;
and

(5) Maintain the retained portions of
the contraband drugs until the evi-
dence is no longer required for legal
proceedings, at which time it may be
destroyed, first having obtained con-
sent of the U.S. Attorney, an Assistant
U.S. Attorney, or the responsible state/
local prosecutor;

(6) Notify the appropriate U.S. Attor-
ney, Assistant U.S. Attorney, or the re-
sponsible state/local prosecutor to ob-
tain consent to destroy the retained
amount or representative sample when-
ever the related suspect(s) has been a
fugitive from justice for a period of five
years. An exemplar sufficient for test-
ing will be retained consistent with
this section.

(f) Procedures. Responsibilities of the
U.S. Attorney or the District Attorney
(or equivalent state/local prosecutorial
authority). When so notified by the
Federal Bureau of Investigation or the
Drug Enforcement Administration of
an intent to destroy excess contraband
drugs, the U.S. Attorney or the Dis-
trict Attorney (or equivalent) may:

(1) Agree to the destruction of the
contraband drug evidence in excess of
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the threshold amount, or for marijuana
in excess of the representative sample,
prior to the normal sixty-day period.
The U.S. Attorney, or the District At-
torney (or equivalent) may delegate to
his/her assistants authority to enter
into such agreement; or

(2) Request an exception to the de-
struction policy in writing to the Spe-
cial Agent in Charge of the responsible
division prior to the end of the sixty-
day period when retaining only the
threshold amount or representative
sample will significantly affect any
legal proceedings; and

(3) In the event of a denial of the re-
quest may appeal the denial to the As-
sistant Attorney General, Criminal Di-
vision. Such authority may not be re-
delegated. An appeal shall stay the de-
struction until the appeal is complete.

(g) Supplementary regulations. The
Federal Bureau of Investigation and
the Drug Enforcement Administration
are authorized to issue regulations and
establish procedures consistent with
this section.

[Order No. 1256-88, 53 FR 8453, Mar. 15, 1988,
as amended by Order No. 2920-2007, 72 FR
69144, Dec. 7, 2007]

§50.22 Young American Medals Pro-
gram.

(a) Scope. There are hereby estab-
lished two medals, one to be known as
the Young American Medal for Bravery
and the other to be known as the
Young American Medal for Service.

(b) Young American Medal for Bravery.
(1)(i) The Young American Medal for
Bravery may be awarded to a person—

(A) Who during a given calendar year
has exhibited exceptional courage, at-
tended by extraordinary decisiveness,
presence of mind, and unusual swift-
ness of action, regardless of his or her
own personal safety, in an effort to
save or in saving the life of any person
or persons in actual imminent danger;

(B) Who was eighteen years of age or
younger at the time of the occurrence;
and

(C) Who habitually resides in the
United States (including its territories
and possessions), but need not be a cit-
izen thereof.

(i1) These conditions must be met at
the time of the event.
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(2) The act of bravery must have been
public in nature and must have been
acknowledged by the Governor, Chief
Executive Officer of a State, county,
municipality, or other political sub-
division, or by a civic, educational, or
religious institution, group, or society.

(3) No more than two such medals
may be awarded in any one calendar
year.

(c) Young American Medal for Service.
(1) The Young American Medal for
Service may be awarded to any citizen
of the United States eighteen years of
age or younger at the time of the oc-
currence, who has achieved out-
standing or unusual recognition for
character and service during a given
calendar year.

(2) Character attained and service ac-
complished by a candidate for this
medal must have been such as to make
his or her achievement worthy of pub-
lic report. The outstanding and un-
usual recognition of the candidate’s
character and service must have been
public in nature and must have been
acknowledged by the Governor, Chief
Executive Officer of a State, county,
municipality, or other political sub-
division, or by a civic, educational, or
religious institution, group, or society.

(3) The recognition of the character
and service upon which the award of
the Medal for Service is based must
have been accorded separately and
apart from the Young American Medals
program and must not have been ac-
corded for the specific and announced
purpose of rendering a candidate eligi-
ble, or of adding to a candidate’s quali-
fications, for the award of the Young
American Medal for Service.

(4) No more than two such medals
may be awarded in any one calendar
year.

(d) Eligibility. (1) The act or acts of
bravery and the recognition for char-
acter and service that make a can-
didate eligible for the respective med-
als must have occurred during the cal-
endar year for which the award is
made.

(2) A candidate may be eligible for
both medals in the same year. More-
over, the receipt of either medal in any
year will not affect a candidate’s eligi-
bility for the award of either or both of
the medals in a succeeding year.
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(3) Acts of bravery performed and
recognition of character and service
achieved by persons serving in the
Armed Forces, which arise from or out
of military duties, shall not make a
candidate eligible for either of the
medals, provided, however, that a per-
son serving in the Armed Forces shall
be eligible to receive either or both of
the medals if the act of bravery per-
formed or the recognition for character
and service achieved is on account of
acts and service performed or rendered
outside of and apart from military du-
ties.

(e) Request for information. (1) A rec-
ommendation in favor of a candidate
for the award of a Young American
Medal for Bravery or for Service must
be accompanied by:

(i) A full and complete statement of
the candidate’s act or acts of bravery
or recognized character and service (in-
cluding the times and places) that sup-
ports qualification of the candidate to
receive the appropriate medal;

(ii) Statements by witnesses or per-
sons having personal knowledge of the
facts surrounding the candidate’s act
or acts of bravery or recognized char-
acter and service, as required by the re-
spective medals;

(iii) A certified copy of the can-
didate’s birth certificate, or, if no birth
certificate is available, other authentic
evidence of the date and place of the
candidate’s birth; and

(iv) A biographical sketch of the can-
didate, including information as to his
or her citizenship or habitual resi-
dence, as may be required by the re-
spective medals.

(f) Procedure. (1)(i) All recommenda-
tions and accompanying documents
and papers should be submitted to the
Governor or Chief Executive Officer of
the State, territory, or possession of
the United States where the can-
didate’s act or acts of bravery or recog-
nized character and service were dem-
onstrated. In the case of the District of
Columbia, the recommendations should
be submitted to the Mayor of the Dis-
trict of Columbia.

(ii) If the act or acts of bravery or
recognized character and service did
not occur within the boundaries of any
State, territory, or possession of the
United States, the papers should be
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submitted to the Governor or Chief Ex-
ecutive Officer of the territory or other
possession of the United States where-
in the candidate habitually maintains
his or her residence.

(2) The Governor or Chief Executive
Officer, after considering the various
recommendations received after the
close of the pertinent calendar year,
may nominate therefrom no more than
two candidates for the Young Amer-
ican Medal for Bravery and no more
than two candidates for the Young
American Medal for Service. Nomi-
nated individuals should have, in the
opinion of the appropriate official,
shown by the facts and circumstances
to be the most worthy and qualified
candidates from the jurisdiction to re-
ceive consideration for awards of the
above-named medals.

(3) Nominations of candidates for ei-
ther medal must be submitted no later
than 120 days after notification that
the Department of Justice is seeking
nominations under this program for a
specific calendar year. Each nomina-
tion must contain the necessary docu-
mentation establishing eligibility,
must be submitted by the Governor or
Chief Executive Officer, together with
any comments, and should be sub-
mitted to the address published in the
notice.

(4) Nominations of candidates for
medals will be considered only when
received from the Governor or Chief
Executive Officer of a State, territory,
or possession of the United States.

(5) The Young American Medals Com-
mittee will select, from nominations
properly submitted, those candidates
who are shown by the facts and cir-
cumstances to be eligible for the award
of the medals. The Committee shall
make recommendations to the Attor-
ney General based on its evaluation of
the nominees. Upon consideration of
these recommendations, the Attorney
General may select up to the maximum
allowable recipients for each medal for
the calendar year.

(g) Presentation. (1) The Young Amer-
ican Medal for Bravery and the Young
American Medal for Service will be
presented personally by the President
of the United States to the candidates
selected. These medals will be pre-
sented in the name of the President
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and the Congress of the United States.
Presentation ceremonies shall be held
at such times and places selected by
the President in consultation with the
Attorney General.

(2) The Young American Medals Com-
mittee will officially designate two
adults (preferably the parents of the
candidate) to accompany each can-
didate selected to the presentation
ceremonies. The candidates and per-
sons designated to accompany them
will be furnished transportation and
other appropriate allowances.

(3) There shall be presented to each
recipient an appropriate Certificate of
Commendation stating the cir-
cumstances under which the act of
bravery was performed or describing
the outstanding recognition for char-
acter and service, as appropriate for
the medal awarded. The Certificate
will bear the signature of the President
of the United States and the Attorney
General of the United States.

(4) There also shall be presented to
each recipient of a medal, a miniature
replica of the medal awarded in the
form of a lapel pin.

(h) Posthumous awards. In cases where
a medal is awarded posthumously, the
Young American Medals Committee
will designate the father or mother of
the deceased or other suitable person
to receive the medal on behalf of the
deceased. The decision of the Young
American Medals Committee in desig-
nating the person to receive the post-
humously awarded medal, on behalf of
the deceased, shall be final.

(i) Young American Medals Committee.
The Young American Medals Com-
mittee shall be represented by the fol-
lowing:

(1) Director of the FBI, Chairman;

(2) Administrator of the Drug En-
forcement Administration, Member;

(3) Director of the U.S. Marshals
Service, Member; and

(4) Assistant Attorney General, Of-
fice of Justice Programs, Member and
Executive Secretary.

(Authority: The United States Department
of Justice is authorized under 42 U.S.C. 1921
et seq. to promulgate rules and regulations
establishing medals, one for bravery and one
for service. This authority was enacted by
chapter 520 of Pub. L. 81-638 (August 3, 1950).)

[61 FR 49260, Sept. 19, 1996]
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§50.23 Policy against entering into
final settlement agreements or con-
sent decree that are subject to con-
fidentiality provisions and against
seeking or concurring in the sealing
of such documents.

(a) It is the policy of the Department
of Justice that, in any civil matter in
which the Department is representing
the interests of the United States or its
agencies, it will not enter into final
settlement agreements or consent de-
crees that are subject to confiden-
tiality provisions, nor will it seek or
concur in the sealing of such docu-
ments. This policy flows from the prin-
ciple of openness in government and is
consistent with the Department’s poli-
cies regarding openness in judicial pro-
ceedings (see 28 CFR 50.9) and the Free-
dom of Information Act (see Memo-
randum for Heads of Departments and
Agencies from the Attorney General
Re: The Freedom of Information Act (Oct.
4,1993)).

(b) There may be rare circumstances
that warrant an exception to this gen-
eral rule. In determining whether an
exception is appropriate, any such cir-
cumstances must be considered in the
context of the public’s strong interest
in knowing about the conduct of its
Government and expenditure of its re-
sources. The existence of such cir-
cumstances must be documented as
part of the approval process, and any
confidentiality provision must be
drawn as narrowly as possible. Non-del-
egable approval authority to determine
that an exception justifies use of a con-
fidentiality provision in, or seeking or
concurring in the sealing of, a final set-
tlement or consent decree resides with
the relevant Assistant Attorney Gen-
eral or United States Attorney, unless
authority to approve the settlement
itself lies with a more senior Depart-
ment official, in which case the more
senior official will have such approval
authority.

(c) Regardless of whether particular
information is subject to a confiden-
tiality provision or to seal, statutes
and regulations may prohibit its dis-
closure from Department of Justice
files. Thus, before releasing any infor-
mation, Department attorneys should
consult all appropriate statutes and
regulations (e.g., 5 U.S.C. 552a (Privacy
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Act); 50 U.S.C. 403-3(c)(6) (concerning
intelligence sources and methods), and
Execution Order 12958 (concerning na-
tional security information). In par-
ticular, in matters involving individ-
uals, the Privacy Act regulates disclo-
sure of settlement agreements that
have not been made part of the court
record.

(d) The principles set forth in this
section are intended to provide guid-
ance to attorneys for the Government
and are not intended to create or rec-
ognize any legally enforceable right in
any person.

[Order No. 2270-99, 64 FR 59122, Nov. 2, 1999]

§50.24 Annuity broker minimum quali-
fications.

(a) Minimum standards. The Civil Di-
vision, United States Department of
Justice, shall establish a list of annu-
ity brokers who meet minimum quali-
fications for providing annuity broker-
age services in connection with struc-
tured settlements entered by the
United States. Those qualifications are
as follows:

(1) The broker must have a current
license issued by at least one State, the
District of Columbia, or a Territory of
the United States as a life insurance
agent, producer, or broker;

(2) The broker must have a current
license or appointment issued by at
least one life insurance company to
sell its structured settlement annuity
contracts or to act as a structured set-
tlement consultant or broker for the
company;

(3) The broker must be currently cov-
ered by an Errors and Omissions insur-
ance policy, or an equivalent form of
insurance;

(4) The broker must never have had a
license to be a life insurance agent,
producer, or broker revoked, rescinded,
or suspended for any reason or for any
period of time;

(6) The broker must not have been
convicted of a felony; and

(6) The broker must have had sub-
stantial experience in each of the past
three years in providing structured set-
tlement brokerage services to or on be-
half of defendants or their counsel.

(b) Procedures for inclusion on the list.
(1) An annuity broker who desires to be
included on the list must submit a
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“Declaration” that he or she has re-
viewed the list of minimum qualifica-
tions set forth in paragraph (a) of this
section and that he or she meets those
minimum qualifications. A sample of
the Declaration for annuity brokers to
submit is available from the Civil Divi-
sion’s Web site (hitp:/www.usdoj.gov/
civil/home.html) or by written request to
the address in this section. These min-
imum qualifications must be contin-
ually met for a broker who has been in-
cluded on the list to remain included
when the list is updated thereafter.
The Declaration must be executed
under penalty of perjury in a manner
specified in 28 U.S.C. 1746.

(2) Each broker must submit a new
Declaration annually to be included on
updated lists. For a broker to be in-
cluded on the initial list to be estab-
lished by May 1, 2003, the Torts Branch,
Civil Division, must receive the bro-
ker’s Declaration no later than April
24, 2003. If the broker wishes to be in-
cluded on updated lists, the Torts
Branch must receive a new Declaration
from the broker between January 1 and
April 10 of each successive calendar
year. After the Declaration is com-
pleted and signed, the original must be
mailed to the United States Depart-
ment of Justice, Civil Division, FTCA
Staff, Post Office Box 888, Benjamin
Franklin Station, Washington, DC
20044. The Department of Justice will
not accept a photocopy or facsimile of
the Declaration.

(3) A Declaration will not be accepted
by the Department of Justice unless it
is complete and has been signed by the
individual annuity broker requesting
inclusion on the list. A Declaration
that is incomplete or has been altered,
amended, or changed in any respect
from the Declaration at the Civil Divi-
sion’s Web site will not be accepted by
the Department of Justice. Such a Dec-
laration will be returned to the annu-
ity broker who submitted it, and the
Department of Justice will take no fur-
ther action on the request for inclusion
on the list until the defect in the Dec-
laration has been cured by the annuity
broker.

(4) The Department of Justice will re-
tain a complete Declaration signed and
filed by an annuity broker requesting
to be on the list. Because this rule does
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not require the submission of any addi-
tional information, the Department re-
tains discretion to dispose of additional
information or documentation pro-
vided by an annuity broker.

(5) The Department of Justice will
not accept a Declaration submitted by
an annuity company or by someone on
behalf of another individual or group of
individuals. Each individual annuity
broker who desires to be included on
the list must submit his or her own
Declaration.

(6) An annuity broker whose name
appears on the list incorrectly may
submit a written request that his or
her name be corrected. An annuity
broker whose name appears on the list
may submit a written request that his
or her name be removed from the list.

(7) To the extent practicable, a name
correction or deletion will appear on
the next revision of the list imme-
diately after receipt of the written re-
quest for a name correction or dele-
tion. A written request for a name cor-
rection or deletion must be mailed to
the United States Department of Jus-
tice, Civil Division, FTCA Staff, Post
Office Box 888, Benjamin Franklin Sta-
tion, Washington, DC 20044. Facsimiles
will not be accepted.

(8) The list of annuity brokers estab-
lished pursuant to this section will be
updated periodically, but not more
often than twice every calendar year,
beginning in calendar year 2004.

(¢) Disclaimers. (1) The inclusion of an
annuity broker on the list signifies
only that the individual declared under
penalty of perjury that he or she meets
the minimum qualifications required
by the Attorney General for providing
annuity brokerage services in connec-
tion with structured settlements en-
tered into by the United States. Be-
cause the decision to include an indi-
vidual annuity broker on the list is
based solely and exclusively on the
Declaration submitted by the annuity
broker, the appearance of an annuity
broker’s name on the list does not sig-
nify that the annuity broker actually
meets those minimum qualifications or
is otherwise competent to provide
structured settlement brokerage serv-
ices to the United States. No pref-
erential consideration will be given to
an annuity broker appearing on the list
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except to the extent that United States
Attorneys utilize the list pursuant to
section 11015(b) of Public Law 107-273.

(2) By submitting a Declaration to
the Department of Justice, the indi-
vidual annuity broker agrees that the
Declaration and the list each may be
made public in its entirety, and the an-
nuity broker expressly consents to
such release and disclosure of the Dec-
laration and list.

[Order No. 2667-2003, 68 FR 18120, Apr. 15,
2003]

§50.25 Assumption of concurrent Fed-
eral criminal jurisdiction in certain
areas of Indian country.

(a) Assumption of concurrent Federal
criminal jurisdiction. (1) Under 18 U.S.C.
1162(d), the United States may accept
concurrent Federal criminal jurisdic-
tion to prosecute violations of 18 U.S.C.
1152 (the General Crimes, or Indian
Country Crimes, Act) and 18 U.S.C. 11563
(the Major Crimes, or Indian Major
Crimes, Act) within areas of Indian
country in the States of Alaska, Cali-
fornia, Minnesota, Nebraska, Oregon,
and Wisconsin that are subject to State
criminal jurisdiction under Public Law
280, 18 U.S.C. 1162(a), if the tribe re-
quests such an assumption of jurisdic-
tion and the Attorney General con-
sents to that request. Once the Attor-
ney General has consented to an Indian
tribe’s request for assumption of con-
current Federal criminal jurisdiction,
the General Crimes and Major Crimes
Acts shall apply in the Indian country
of the requesting tribe that is located
in any of these ‘‘mandatory’ Public
Law 280 States, and criminal jurisdic-
tion over those areas shall be concur-
rent among the Federal Government,
the State government, and (where ap-
plicable) the tribal government. As-
sumption of concurrent Federal crimi-
nal jurisdiction under 18 U.S.C. 1162(d)
does not require the agreement, con-
sent, or concurrence of any State or
local government.

(2) Under 25 U.S.C. 1321(a)(2), the
United States may exercise concurrent
Federal criminal jurisdiction in other
areas of Indian country as to which
States have assumed ‘‘optional” Public
Law 280 criminal jurisdiction under 25
U.S.C. 1321(a), if a tribe so requests and
after consultation with and consent by
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the Attorney General. The Depart-
ment’s view is that such concurrent
Federal criminal jurisdiction exists
under applicable statutes in these
areas of Indian country, even if the
Federal Government does not formally
accept such jurisdiction in response to
petitions from individual tribes. This
rule therefore does not establish proce-
dures for processing requests from
tribes under 25 U.S.C. 1321(a)(2).

(b) Request requirements. (1) A tribal
request for assumption of concurrent
Federal criminal jurisdiction under 18
U.S.C. 1162(d) shall be made by the
chief executive official of a federally
recognized Indian tribe that occupies
Indian country listed in 18 TU.S.C.
1162(a). For purposes of this section, a
chief executive official may include a
tribal chairperson, president, governor,
principal chief, or other equivalent po-
sition.

(2) The tribal request shall be sub-
mitted in writing to the Director of the
Office of Tribal Justice at the Depart-
ment of Justice. The first page of the
tribal request shall be clearly marked:
“Request for United States Assump-
tion of Concurrent Federal Criminal
Jurisdiction.” The tribal request shall
explain why the assumption of concur-
rent Federal criminal jurisdiction will
improve public safety and criminal law
enforcement and reduce crime in the
Indian country of the requesting tribe.
The tribal request shall also identify
each local or State agency that cur-
rently has jurisdiction to investigate
or prosecute criminal violations in the
Indian country of the tribe and shall
provide contact information for each
such agency.

(c) Process for handling tribal requests.
(1) Upon receipt of a tribal request, the
Office of Tribal Justice shall:

(i) Acknowledge receipt; and

(ii) Open a file.

(2) Within 30 days of receipt of a trib-
al request, the Office of Tribal Justice
shall:

(i) Publish a notice in the FEDERAL
REGISTER, seeking comments from the
general public;

(ii) Send written notice of the re-
quest to the State and local agencies
identified by the tribe as having crimi-
nal jurisdiction over the tribe’s Indian
country, with a copy of the notice to
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the governor of the State in which the
agency is located, requesting that any
comments be submitted within 45 days
of the date of the notice;

(iii) Seek comments from the rel-
evant United States Attorney’s Offices,
the Federal Bureau of Investigation,
and other Department of Justice com-
ponents that would be affected by con-
senting to the request; and

(iv) Seek comments from the Depart-
ment of the Interior (including the Bu-
reau of Indian Affairs), the Department
of Homeland Security, other affected
Federal departments and agencies, and
Federal courts.

(3) As soon as possible but not later
than 30 days after receipt of a tribal re-
quest, the Office of Tribal Justice shall
initiate consultation with the request-
ing tribe, consistent with applicable
Executive Orders and Presidential
Memoranda on tribal consultation.

(4) To the extent appropriate and
consistent with applicable laws and
regulations, including requirements of
the Privacy Act of 1974, as amended, 5
U.S.C. 552a, governing personally iden-
tifiable information, and with the duty
to protect law enforcement sensitive
information, the Office of Tribal Jus-
tice may share with the requesting
tribe any comments from other parties
and provide the tribe with an oppor-
tunity to respond in writing.

(5) An Indian tribe may submit a re-
quest at any time after the effective
date of this rule. However, requests re-
ceived by February 28 of each calendar
year will be prioritized for decision by
July 31 of the same calendar year, if
feasible; and requests received by Au-
gust 31 of each calendar year will be
prioritized for decision by January 31
of the following calendar year, if fea-
sible. The Department will seek to
complete its review of prioritized re-
quests within these time frames, recog-
nizing that it may not be possible to do
so in each instance.

(d) Factors. Factors that will be con-
sidered in determining whether or not
to consent to a tribe’s request for as-
sumption of concurrent Federal crimi-
nal jurisdiction include the following:

(1) Whether consenting to the request
will improve public safety and criminal
law enforcement and reduce crime in
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the Indian country of the requesting
tribe.

(2) Whether consenting to the request
will increase the availability of law en-
forcement resources for the requesting
tribe, its members, and other residents
of the tribe’s Indian country.

(3) Whether consenting to the request
will improve access to judicial re-
sources for the requesting tribe, its
members, and other residents of the
tribe’s Indian country.

(4) Whether consenting to the request
will improve access to detention and
correctional resources for the request-
ing tribe, its members, and other resi-
dents of the tribe’s Indian country.

(5) Other comments and information
received from the relevant TUnited
States Attorney’s Offices, the Federal
Bureau of Investigation, and other De-
partment of Justice components that
would be affected by consenting to the
request.

(6) Other comments and information
received from the Department of the
Interior (including the Bureau of In-
dian Affairs), the Department of Home-
land Security, other affected Federal
departments and agencies, and Federal
courts.

(7) Other comments and information
received from tribal consultation.

(8) Other comments and information
received from other sources, including
governors and State and local law en-
forcement agencies.

(e) Decision. (1) The decision whether
to consent to a tribal request for as-
sumption of concurrent Federal crimi-
nal jurisdiction shall be made by the
Deputy Attorney General after receiv-
ing written recommendations from the
Office of Tribal Justice, the Executive
Office for United States Attorneys, and
the Federal Bureau of Investigation.

(2) The Deputy Attorney General
will:

(i) Consent to the request for assump-
tion of concurrent Federal criminal ju-
risdiction, effective as of some future
date certain within the next twelve
months (and, if feasible, within the
next six months), with or without con-
ditions, and publish a notice of the con-
sent in the FEDERAL REGISTER;

(ii) Deny the request for assumption
of concurrent Federal criminal juris-
diction; or
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(iii) Request further information or
comment before making a final deci-
sion.

(3) The Deputy Attorney General
shall explain the basis for the decision
in writing.

(4) The decision to grant or deny a re-
quest for assumption of concurrent
Federal criminal jurisdiction is not ap-
pealable. However, at any time after a
denial of such a request, a tribe may
submit a renewed request for assump-
tion of concurrent Federal criminal ju-
risdiction. A renewed request shall ad-
dress the basis for the prior denial. The
Office of Tribal Justice may provide
appropriate technical assistance to any
tribe that wishes to prepare and submit
a renewed request.

(f) Retrocession of State criminal juris-
diction. Retrocession of State criminal
jurisdiction under Public Law 280 is
governed by 25 U.S.C. 1323(a) and Exec-
utive Order 11435 of November 21, 1968.
The procedures for retrocession do not
govern a request for assumption of con-
current Federal criminal jurisdiction
under 18 U.S.C. 1162(d).

[AG Order No. 3314-2011, 76 FR 76042, Dec. 6,
2011]

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5
OF THE VOTING RIGHTS ACT OF
1965, AS AMENDED

Subpart A—General Provisions

Sec.
51.1
51.2
51.3
51.4

Purpose.

Definitions.

Delegation of authority.

Date used to determine coverage; list of
covered jurisdictions.

Termination of coverage.

Political subunits.

Political parties.

51.8 Section 3 coverage.

51.9 Computation of time.

51.10 Requirement of action for declaratory
judgment or submission to the Attorney
General.

51.11 Right to bring suit.

51.12 Scope of requirement.

51.13 Examples of changes.

51.14 Recurrent practices.

51.15 Enabling legislation and contingent or
nonuniform requirements.

51.16 Distinction between changes in proce-
dure and changes in substance.

51.17 Special elections.

51.5
51.6
51.7
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51.18 Federal court-ordered changes.
51.19 Request for notification concerning
voting litigation.

Subpart B—Procedures for Submission to
the Attorney General

51.20 Form of submissions.

51.21 Time of submissions.

51.22 Submitted changes that will not be re-
viewed.

51.23 Party and jurisdiction responsible for
making submissions.

51.24 Delivery of submissions.

51.25 Withdrawal of submissions.

Subpart C—Contents of Submissions
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51.27 Required contents.
51.28 Supplemental contents.

Subpart D—Communications From
Individuals and Groups

51.29 Communications
changes.

51.30 Action on communications from indi-
viduals or groups.

51.31 Communications concerning voting
suits.

51.32 Establishment and maintenance of
registry of interested individuals and
groups.

concerning voting

Subpart E—Processing of Submissions

51.33 Notice to registrants concerning sub-
missions.

51.34 Expedited consideration.

51.35 Disposition of inappropriate submis-
sions and resubmissions.

51.36 Release of information concerning
submissions.

51.37 Obtaining information from the sub-
mitting authority.

51.38 Obtaining information from others.

51.39 Supplemental information and related
submissions.

51.40 Failure to complete submissions.

51.41 Notification of decision not to object.

51.42 Failure of the Attorney General to re-
spond.

51.43 Reexamination of decision not to ob-
ject.

51.44 Notification of decision to object.

51.45 Request for reconsideration.

51.46 Reconsideration of objection at the in-
stance of the Attorney General.

51.47 Conference.

51.48 Decision after reconsideration.

51.49 Absence of judicial review.

51.50 Records concerning submissions.

Subpart F—Determinations by the Attorney
General

51.51 Purpose of the subpart.
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51.52 Basic standard.

51.53 Information considered.

51.564 Discriminatory purpose and effect.

51.55 Consistency with constitutional and
statutory requirements.

51.56 Guidance from the courts.

51.57 Relevant factors.

51.568 Representation.

51.59 Redistricting plans.

51.60 Changes in electoral systems.

51.61 Annexations.

Subpart G—Sanctions

51.62 Enforcement by the Attorney General.

51.63 Enforcement by private parties.

51.64 Bar to termination of coverage (bail-
out).

Subpart H—Petition To Change Procedures

51.66 Who may petition.

51.66 Form of petition.

51.67 Disposition of petition.

APPENDIX TO PART 51—JURISDICTIONS COV-
ERED UNDER SECTION 4(b) OF THE VOTING
RIGHTS ACT, AS AMENDED

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510,
and 42 U.S.C. 1973b, 1973c.

SOURCE: 52 FR 490, Jan. 6, 1987, unless oth-
erwise noted.

Subpart A—General Provisions

§51.1 Purpose.

(a) Section 5 of the Voting Rights
Act of 1965, as amended, 42 U.S.C. 1973c,
prohibits the enforcement in any juris-
diction covered by section 4(b) of the
Act, 42 U.S.C. 1973b(b), of any voting
qualification or prerequisite to voting,
or standard, practice, or procedure
with respect to voting different from
that in force or effect on the date used
to determine coverage, until either:

(1) A declaratory judgment is ob-
tained from the U.S. District Court for
the District of Columbia that such
qualification, prerequisite, standard,
practice, or procedure neither has the
purpose nor will have the effect of de-
nying or abridging the right to vote on
account of race, color, or membership
in a language minority group, or

(2) It has been submitted to the At-
torney General and the Attorney Gen-
eral has interposed no objection within
a 60-day period following submission.

(b) In order to make clear the respon-
sibilities of the Attorney General
under section 5 and the interpretation
of the Attorney General of the respon-
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sibility imposed on others under this
section, the procedures in this part
have been established to govern the ad-
ministration of section 5.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21243, Apr. 15, 2011]

§51.2 Definitions.

As used in this part—

Act means the Voting Rights Act of
1965, 79 Stat. 437, as amended by the
Civil Rights Act of 1968, 82 Stat. 73, the
Voting Rights Act Amendments of 1970,
84 Stat. 314, the District of Columbia
Delegate Act, 84 Stat. 8563, the Voting
Rights Act Amendments of 1975, 89
Stat. 400, the Voting Rights Act
Amendments of 1982, 96 Stat. 131, the
Voting Rights Language Assistance
Act of 1992, 106 Stat. 921, the Fannie
Lou Hamer, Rosa Parks, and Coretta
Scott King Voting Rights Act Reau-
thorization and Amendments Act of
2006, 120 Stat. 577, and the Act to Re-
vise the Short Title of the Fannie Lou
Hamer, Rosa Parks, and Coretta Scott
King Voting Rights Act Reauthoriza-
tion and Amendments Act of 2006, 122
Stat. 2428, 42 U.S.C. 1973 et seq. Section
numbers, such as ‘‘section 14(c)(3),”
refer to sections of the Act.

Attorney General means the Attorney
General of the United States or the del-
egate of the Attorney General.

Change affecting voting or change
means any voting qualification, pre-
requisite to voting, or standard, prac-
tice, or procedure with respect to vot-
ing different from that in force or ef-
fect on the date used to determine cov-
erage under section 4(b) or from the ex-
isting standard, practice, or procedure
if it was subsequently altered and
precleared under section 5. In assessing
whether a change has a discriminatory
purpose or effect, the comparison shall
be with the standard, practice, or pro-
cedure in effect on the date used to de-
termine coverage under section 4(b) or
the most recent precleared standard,
practice, or procedure. Some examples
of changes affecting voting are given in
§51.13.

Covered jurisdiction is used to refer to
a State, where the determination re-
ferred to in §51.4 has been made on a
statewide basis, and to a political sub-
division, where the determination has
not been made on a statewide basis.
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Language minorities or language minor-
ity group is used, as defined in the Act,
to refer to persons who are American
Indian, Asian American, Alaskan Na-
tives, or of Spanish heritage. (Sections
14(c)(3) and 203(e)). See 28 CFR part 55,
Interpretative Guidelines: Implementa-
tion of the Provisions of the Voting
Rights Act Regarding Language Minor-
ity Groups.

Political subdivision is used, as defined
in the Act, to refer to ‘‘any county or
parish, except that where registration
for voting is not conducted under the
supervision of a county or parish, the
term shall include any other subdivi-
sion of a State which conducts reg-
istration for voting.”” (Section 14(c)(2)).

Preclearance is used to refer to the
obtaining of the declaratory judgment
described in section 5, to the failure of
the Attorney General to interpose an
objection pursuant to section 5, or to
the withdrawal of an objection by the
Attorney General pursuant to §51.48(b).

Submission is used to refer to the
written presentation to the Attorney
General by an appropriate official of
any change affecting voting.

Submitting authority means the juris-
diction on whose behalf a submission is
made.

Vote and voting are used, as defined in
the Act, to include ‘‘all action nec-
essary to make a vote effective in any
primary, special, or general election,
including, but not limited to, registra-
tion, listing pursuant to this Act, or
other action required by law pre-
requisite to voting, casting a ballot,
and having such ballot counted prop-
erly and included in the appropriate to-
tals of votes cast with respect to can-
didates for public or party office and
propositions for which votes are re-
ceived in an election.” (Section
14(c)(1)).

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21243, Apr. 15, 2011]

§51.3 Delegation of authority.

The responsibility and authority for
determinations under section 5 and sec-
tion 3(c) have been delegated by the At-
torney General to the Assistant Attor-
ney General, Civil Rights Division.
With the exception of objections and
decisions following the reconsideration
of objections, the Chief of the Voting
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Section is authorized to perform the
functions of the Assistant Attorney
General. With the concurrence of the
Assistant Attorney General, the Chief
of the Voting Section may designate
supervisory attorneys in the Voting
Section to perform the functions of the
Chief.

[Order No. 3262-2011, 76 FR 21243, Apr. 15,
2011]

§51.4 Date used to determine cov-
erage; list of covered jurisdictions.

(a) The requirement of section 5
takes effect upon publication in the
FEDERAL REGISTER of the requisite de-
terminations of the Director of the
Census and the Attorney General under
section 4(b). These determinations are
not reviewable in any court. (Section
4(b)).

(b) Section 5 requires the
preclearance of changes affecting vot-
ing made since the date used for the de-
termination of coverage. For each cov-
ered jurisdiction that date is one of the
following: November 1, 1964; November
1, 1968; or November 1, 1972.

(c) The appendix to this part contains
a list of covered jurisdictions, together
with the applicable date used to deter-
mine coverage and the FEDERAL REG-
ISTER citation for the determination of
coverage.

§51.5 Termination of coverage.

(a) Expiration. The requirements of
section 5 will expire at the end of the
twenty-five-year period following the
effective date of the amendments made
by the Fannie Lou Hamer, Rosa Parks,
Coretta Scott King, César E. Chavesz,
Barbara C. Jordan, William C.
Velasquez, and Dr. Hector P. Garcia
Voting Rights Act Reauthorization and
Amendments Act of 2006 (VRARA),
which amendments became effective on
July 27, 2006. See section 4(a)(8) of the
VRARA.

(b) Bailout. Any political subunit in a
covered jurisdiction or a political sub-
division of a covered State, a covered
jurisdiction or a political subdivision
of a covered State, or a covered State
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may terminate the application of sec-
tion 5 (‘‘bailout’’) by obtaining the de-
claratory judgment described in sec-
tion 4(a) of the Act.

[Order No. 3262-2011, 76 FR 21243, Apr. 15,
2011]

§51.6 Political subunits.

All political subunits within a cov-
ered jurisdiction (e.g., counties, cities,
school districts) that have not termi-
nated coverage by obtaining the declar-
atory judgment described in section
4(a) of the Act are subject to the re-
quirements of section 5.

[Order No. 3262-2011, 76 FR 21243, Apr. 15,
2011]

§51.7 Political parties.

Certain activities of political parties
are subject to the preclearance require-
ment of section 5. A change affecting
voting effected by a political party is
subject to the preclearance require-
ment:

(a) If the change relates to a public
electoral function of the party and

(b) If the party is acting under au-
thority explicitly or implicitly granted
by a covered jurisdiction or political
subunit subject to the preclearance re-
quirement of section 5.

For example, changes with respect to
the recruitment of party members, the
conduct of political campaigns, and the
drafting of party platforms are not sub-
ject to the preclearance requirement.
Changes with respect to the conduct of
primary elections at which party nomi-
nees, delegates to party conventions,
or party officials are chosen are subject
to the preclearance requirement of sec-
tion 5. Where appropriate the term
“jurisdiction’ (but not ‘‘covered juris-
diction’’) includes political parties.

§51.8 Section 3 coverage.

Under section 3(c) of the Act, a court
in voting rights litigation can order as
relief that a jurisdiction not subject to
the preclearance requirement of sec-
tion 5 preclear its voting changes by
submitting them either to the court or
to the Attorney General. Where a juris-
diction is required under section 3(c) to
preclear its voting changes, and it
elects to submit the proposed changes
to the Attorney General for
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preclearance, the procedures in this
part will apply.

§51.9 Computation of time.

(a) The Attorney General shall have
60 days in which to interpose an objec-
tion to a submitted change affecting
voting for which a response on the mer-
its is appropriate (see §51.35, §51.37).

(b) The 60-day period shall commence
upon receipt of a submission by the
Voting Section of the Department of
Justice’s Civil Rights Division or upon
receipt of a submission by the Office of
the Assistant Attorney General, Civil
Rights Division, if the submission is
properly marked as specified in
§51.24(f). The 60-day period shall recom-
mence upon the receipt in like manner
of a resubmission (see §51.35), informa-
tion provided in response to a written
request for additional information (see
§51.37(b)), or material, supplemental
information or a related submission
(see §51.39).

(c) The 60-day period shall mean 60
calendar days, with the day of receipt
of the submission not counted, and
with the 60th day ending at 11:59 p.m.
Eastern Time of that day. If the final
day of the period should fall on a Sat-
urday, Sunday, or any day designated
as a holiday by the President or Con-
gress of the United States, or any other
day that is not a day of regular busi-
ness for the Department of Justice, the
next full business day shall be counted
as the final day of the 60-day period.
The date of the Attorney General’s re-
sponse shall be the date on which it is
transmitted to the submitting author-
ity by any reasonable means, including
placing it in a postbox of the U.S. Post-
al Service or a private mail carrier,
sending it by telefacsimile, email, or
other electronic means, or delivering it
in person to a representative of the
submitting authority.

[Order No. 3262-2011, 76 FR 21243, Apr. 15,
2011]

§51.10 Requirement of action for de-
claratory judgment or submission
to the Attorney General.

Section 5 requires that, prior to en-
forcement of any change affecting vot-
ing, the jurisdiction that has enacted
or seeks to administer the change must
either:
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(a) Obtain a judicial determination
from the U.S. District Court for the
District of Columbia that the voting
change neither has the purpose nor will
have the effect of denying or abridging
the right to vote on account of race,
color, or membership in a language mi-
nority group.

(b) Make to the Attorney General a
proper submission of the change to
which no objection is interposed.

It is unlawful to enforce a change af-
fecting voting without obtaining
preclearance under section 5. The obli-
gation to obtain such preclearance is
not relieved by unlawful enforcement.

[62 FR 490, Jan. 6, 1987; 52 FR 2648, Jan. 23,
1987, as amended by Order No. 3262-2011, 76
FR 21243, Apr. 15, 2011]

§51.11 Right to bring suit.

Submission to the Attorney General
does not affect the right of the submit-
ting authority to bring an action in the
U.S. District Court for the District of
Columbia for a declaratory judgment
that the change affecting voting nei-
ther has the purpose nor will have the
effect of denying or abridging the right
to vote on account of race, color, or
membership in a language minority
group.

[Order No. 3262-2011, 76 FR 21243, Apr. 15,
2011]

§51.12 Scope of requirement.

Except as provided in §51.18 (Federal
court-ordered changes), the section 5
requirement applies to any change af-
fecting voting, even though it appears
to be minor or indirect, returns to a
prior practice or procedure, seemingly
expands voting rights, or is designed to
remove the elements that caused the
Attorney General to object to a prior
submitted change. The scope of section
5 coverage is based on whether the ge-
neric category of changes affecting
voting to which the change belongs (for
example, the generic categories of
changes listed in §51.13) has the poten-
tial for discrimination. NAACP v.
Hampton County Election Commission,
470 U.S. 166 (1985). The method by
which a jurisdiction enacts or admin-
isters a change does not affect the re-
quirement to comply with section 5,
which applies to changes enacted or ad-
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ministered through the executive, leg-
islative, or judicial branches.

[Order No. 3262-2011, 76 FR 21244, Apr. 15,
2011]

§51.13 Examples of changes.

Changes affecting voting include, but
are not limited to, the following exam-
ples:

(a) Any change in qualifications or
eligibility for voting.

(b) Any change concerning registra-
tion, balloting, and the counting of
votes and any change concerning pub-
licity for or assistance in registration
or voting.

(¢c) Any change with respect to the
use of a language other than English in
any aspect of the electoral process.

(d) Any change in the boundaries of
voting precincts or in the location of
polling places.

(e) Any change in the constituency of
an official or the boundaries of a voting
unit (e.g., through redistricting, annex-
ation, deannexation, incorporation,
dissolution, merger, reapportionment,
changing to at-large elections from dis-
trict elections, or changing to district
elections from at-large elections).

(f) Any change in the method of de-
termining the outcome of an election
(e.g., by requiring a majority vote for
election or the use of a designated post
or place system).

(g) Any change affecting the eligi-
bility of persons to become or remain
candidates, to obtain a position on the
ballot in primary or general elections,
or to become or remain holders of elec-
tive offices.

(h) Any change in the eligibility and
qualification procedures for inde-
pendent candidates.

(i) Any change in the term of an elec-
tive office or an elected official, or any
change in the offices that are elective
(e.g., by shortening or extending the
term of an office; changing from elec-
tion to appointment; transferring au-
thority from an elected to an appointed
official that, in law or in fact, elimi-
nates the elected official’s office; or
staggering the terms of offices).

(i) Any change affecting the neces-
sity of or methods for offering issues
and propositions for approval by ref-
erendum.
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(k) Any change affecting the right or
ability of persons to participate in pre-
election activities, such as political
campaigns.

(1) Any change that transfers or al-
ters the authority of any official or
governmental entity regarding who
may enact or seek to implement a vot-
ing qualification, prerequisite to vot-
ing, or standard, practice, or procedure
with respect to voting.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21244, Apr. 15, 2011]

§51.14 Recurrent practices.

Where a jurisdiction implements a
practice or procedure periodically or
upon certain established contingencies,
a change occurs:

(a) The first time such a practice or
procedure is implemented by the juris-
diction,

(b) When the manner in which such a
practice or procedure is implemented
by the jurisdiction is changed, or

(c) When the rules for determining
when such a practice or procedure will
be implemented are changed.

The failure of the Attorney General to
object to a recurrent practice or proce-
dure constitutes preclearance of the fu-
ture use of the practice or procedure if
its recurrent nature is clearly stated or
described in the submission or is ex-
pressly recognized in the final response
of the Attorney General on the merits
of the submission.

§51.15 Enabling legislation and con-
tingent or mnonuniform require-
ments.

(a) With respect to legislation (1)
that enables or permits the State or its
political subunits to institute a voting
change or (2) that requires or enables
the State or its political sub-units to
institute a voting change upon some
future event or if they satisfy certain
criteria, the failure of the Attorney
General to interpose an objection does
not exempt from the preclearance re-
quirement the implementation of the
particular voting change that is en-
abled, permitted, or required, unless
that implementation is explicitly in-
cluded and described in the submission
of such parent legislation.

(b) For example, such legislation in-
cludes—
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(1) Legislation authorizing counties,
cities, school districts, or agencies or
officials of the State to institute any of
the changes described in §51.13,

(2) Legislation requiring a political
subunit that chooses a certain form of
government to follow specified election
procedures,

(3) Legislation requiring or author-
izing political subunits of a certain size
or a certain location to institute speci-
fied changes,

(4) Legislation requiring a political
subunit to follow certain practices or
procedures unless the subunit’s charter
or ordinances specify to the contrary.

§51.16 Distinction between changes in
procedure and changes in sub-
stance.

The failure of the Attorney General
to interpose an objection to a proce-
dure for instituting a change affecting
voting does not exempt the substantive
change from the preclearance require-
ment. For example, if the procedure for
the approval of an annexation is
changed from city council approval to
approval in a referendum, the
preclearance of the new procedure does
not exempt an annexation accom-
plished under the new procedure from
the preclearance requirement.

§51.17 Special elections.

(a) The conduct of a special election
(e.g., an election to fill a vacancy; an
initiative, referendum, or recall elec-
tion; or a bond issue election) is sub-
ject to the preclearance requirement to
the extent that the jurisdiction makes
changes in the practices or procedures
to be followed.

(b) Any discretionary setting of the
date for a special election or sched-
uling of events leading up to or fol-
lowing a special election is subject to
the preclearance requirement.

(c) A jurisdiction conducting a ref-
erendum election to ratify a change in
a practice or procedure that affects
voting may submit the change to be
voted on at the same time that it sub-
mits any changes involved in the con-
duct of the referendum election. A ju-
risdiction wishing to receive
preclearance for the change to be rati-
fied should state clearly that such
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preclearance is being requested. See
§51.22 of this part.

§51.18 Federal court-ordered changes.

(a) In general. Changes affecting vot-
ing for which approval by a Federal
court is required, or that are ordered
by a Federal court, are exempt from
section b review only where the Federal
court prepared the change and the
change has not been subsequently
adopted or modified by the relevant
governmental body. McDaniel V.
Sanchez, 452 U.S. 130 (1981). (See also
§51.22.)

(b) Subsequent changes. Where a Fed-
eral court-ordered change is not itself
subject to the preclearance require-
ment, subsequent changes necessitated
by the court order but decided upon by
the jurisdiction remain subject to
preclearance. For example, voting pre-
cinct and polling changes made nec-
essary by a court-ordered redistricting
plan are subject to section 5 review.

(c) Alteration in section 5 status. Where
a Federal court-ordered change at its
inception is not subject to review
under section 5, a subsequent action by
the submitting authority dem-
onstrating that the change reflects its
policy choices (e.g., adoption or ratifi-
cation of the change, or implementa-
tion in a manner not explicitly author-
ized by the court) will render the
change subject to review under section
5 with regard to any future implemen-
tation.

(d) In emergencies. A Federal court’s
authorization of the emergency in-
terim use without preclearance of a
voting change does not exempt from
section 5 review any use of that prac-
tice not explicitly authorized by the
court.

[Order No. 3262-2011, 76 FR 21244, Apr. 15,
2011]

§51.19 Request for notification con-
cerning voting litigation.

A jurisdiction subject to the
preclearance requirements of section 5
that becomes involved in any litigation
concerning voting is requested to no-
tify the Chief, Voting Section, Civil
Rights Division, at the addresses, tele-
facsimile number, or email address
specified in §51.24. Such notification
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will not be considered a submission
under section 5.

[Order No. 3262-2011, 76 FR 21244, Apr. 15,
2011]

Subpart B—Procedures for Sub-
mission to the Attorney Gen-
eral

§51.20 Form of submissions.

(a) Submissions may be made in let-
ter or any other written form.

(b) The Attorney General will accept
certain machine readable data in the
following electronic media: 3.5 inch 1.4
megabyte disk, compact disc read-only
memory (CD-ROM) formatted to the
IS0-9660/Joliet standard, or digital
versatile disc read-only memory (DVD-
ROM). Unless requested by the Attor-
ney General, data provided on elec-
tronic media need not be provided in
hard copy.

(c) All electronic media shall be
clearly labeled with the following in-
formation:

(1) Submitting authority.

(2) Name, address, title, and tele-
phone number of contact person.

(3) Date of submission cover letter.

(4) Statement identifying the voting
change(s) involved in the submission.

(d) Each magnetic medium (floppy
disk or tape) provided must be accom-
panied by a printed description of its
contents, including an identification
by name or location of each data file
contained on the medium, a detailed
record layout for each such file, a
record count for each such file, and a
full description of the magnetic me-
dium format.

(e) Text documents should be pro-
vided in a standard American Standard
Code for Information Interchange
(ASCII) character code; documents
with graphics and complex formatting
should be provided in standard Port-
able Document Format (PDF). The
label shall be affixed to each electronic
medium, and the information included
on the label shall also be contained in
a documentation file on the electronic
medium.

(f) All data files shall be provided in
a delimited text file and must include
a header row as the first row with a
name for each field in the data set. A
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separate data dictionary file docu-
menting the fields in the data set, the
field separators or delimiters, and a de-
scription of each field, including
whether the field is text, date, or nu-
meric, enumerating all possible values
is required; separators and delimiters
should not also be used as data in the
data set. Proprietary or commercial
software system data files (e.g., SAS,
SPSS, dBase, Lotus 1-2-3) and data
files containing compressed data or bi-
nary data fields will not be accepted.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 15636-91, 56 FR 51836, Oct. 16, 1991; Order
No. 3262-2011, 76 FR 21244, Apr. 15, 2011]

§51.21 Time of submissions.

Changes affecting voting should be
submitted as soon as possible after
they become final, except as provided
in §51.22.

[Order No. 3262-2011, 76 FR 21244, Apr. 15,
2011]

§51.22 Submitted
not be reviewed.

changes that will

(a) The Attorney General will not
consider on the merits:

(1) Any proposal for a change sub-
mitted prior to final enactment or ad-
ministrative decision except as pro-
vided in paragraph (b) of this section.

(2) Any submitted change directly re-
lated to another change that has not
received section 5 preclearance if the
Attorney General determines that the
two changes cannot be substantively
considered independently of one an-
other.

(3) Any submitted change whose en-
forcement has ceased and been super-
seded by a standard, practice, or proce-
dure that has received section b5
preclearance or that is otherwise le-
gally enforceable under section 5.

(b) For any change requiring ap-
proval by referendum, by a State or
Federal court, or by a Federal agency,
the Attorney General may make a de-
termination concerning the change
prior to such approval if the change is
not subject to alteration in the final
approving action and if all other action
necessary for approval has been taken.
(See also §51.18.)

[Order No. 3262-2011, 76 FR 21244, Apr. 15,
2011]
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§51.23 Party and jurisdiction respon-
sible for making submissions.

(a) Changes affecting voting shall be
submitted by the chief legal officer or
other appropriate official of the sub-
mitting authority or by any other au-
thorized person on behalf of the sub-
mitting authority. A State, whether
partially or fully covered, has author-
ity to submit any voting change on be-
half of its covered jurisdictions and po-
litical subunits. Where a State is cov-
ered as a whole, State legislation or
other changes undertaken or required
by the State shall be submitted by the
State (except that legislation of local
applicability may be submitted by po-
litical subunits). Where a State is par-
tially covered, changes of statewide ap-
plication may be submitted by the
State. Submissions from the State,
rather than from the individual cov-
ered jurisdictions, would serve the
State’s interest in at least two impor-
tant respects: first, the State is better
able to explain to the Attorney General
the purpose and effect of voting
changes it enacts than are the indi-
vidual covered jurisdictions; second, a
single submission of the voting change
on behalf of all of the covered jurisdic-
tions would reduce the possibility that
some State acts will be legally enforce-
able in some parts of the State but not
in others.

(b) A change effected by a political
party (see §51.7) may be submitted by
an appropriate official of the political
party.

(c) A change affecting voting that re-
sults from a State court order should
be submitted by the jurisdiction or en-
tity that is to implement or administer
the change (in the manner specified by
paragraphs (a) and (b) of this section).

[Order No. 3262-2011, 76 FR 21245, Apr. 15,
2011]

§51.24 Delivery of submissions.

(a) Delivery by U.S. Postal Service.
Submissions sent to the Attorney Gen-
eral by the U.S. Postal Service, includ-
ing certified mail or express mail, shall
be addressed to the Chief, Voting Sec-
tion, Civil Rights Division, United
States Department of Justice, Room
7254-NWB, 950 Pennsylvania Avenue,
NW, Washington, DC 20530.
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(b) Delivery by other carriers. Submis-
sions sent to the Attorney General by
carriers other than the U.S. Postal
Service, including by hand delivery,
should be addressed or may be deliv-
ered to the Chief, Voting Section, Civil
Rights Division, United States Depart-
ment of Justice, Room 7254-NWB, 1800
G Street, NW, Washington, DC 20006.

(c) Electronic submissions. Submissions
may be delivered to the Attorney Gen-
eral through an electronic form avail-
able on the website of the Voting Sec-
tion of the Civil Rights Division at
www.justice.gov/crt/voting/. Detailed in-
structions appear on the website. Ju-
risdictions should answer the questions
appearing on the electronic form, and
should attach documents as specified
in the instructions accompanying the
application.

(d) Telefacsimile submissions. In urgent
circumstances, submissions may be de-
livered to the Attorney General by
telefacsimile to (202) 616-9514. Submis-
sions should not be sent to any other
telefacsimile number at the Depart-
ment of Justice. Submissions that are
voluminous should not be sent by tele-
facsimile.

(e) Email. Submissions may not be de-
livered to the Attorney General by
email in the first instance. However,
after a submission is received by the
Attorney General, a jurisdiction may
supply additional information on that
submission by email to
v0t1973c@usdoj.gov. The subject line of
the email shall be identified with the
Attorney General’s file number for the
submission (YYYY-NNNN), marked as
‘““Additional Information,” and include
the name of the jurisdiction.

(f) Special marking. The first page of
the submission, and the envelope (if
any), shall be clearly marked: ‘“Sub-
mission under Section 5 of the Voting
Rights Act.”

(g) The most current information on
addresses for, and methods of making,
section 5 submissions is available on
the Voting Section website at
www.justice.gov/crt/voting/.

[Order No. 3262-2011, 76 FR 21245, Apr. 15,
2011]
§51.25

(a) A jurisdiction may withdraw a
submission at any time prior to a final

Withdrawal of submissions.
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decision by the Attorney General. No-
tice of the withdrawal of a submission
must be made in writing addressed to
the Chief, Voting Section, Civil Rights
Division, to be delivered at the address-
es, telefacsimile number, or email ad-
dress specified in §51.24. The submis-
sion shall be deemed withdrawn upon
the Attorney General’s receipt of the
notice.

(b) Notice of withdrawals will be
given to interested parties registered
under §51.32.

[562 FR 490, Jan. 6, 1987, as amended by Order
No. 1214-87, 52 FR 33409, Sept. 3, 1987; Order
No. 3262-2011, 76 FR 21245, Apr. 15, 2011]

Subpart C—Contents of
Submissions

§51.26 General.

(a) The source of any information
contained in a submission should be
identified.

(b) Where an estimate is provided in
lieu of more reliable statistics, the sub-
mission should identify the name, posi-
tion, and qualifications of the person
responsible for the estimate and should
briefly describe the basis for the esti-
mate.

(c) Submissions should be no longer
than is necessary for the presentation
of the appropriate information and ma-
terials.

(d) The Attorney General will not ac-
cept for review any submission that
fails to describe the subject change in
sufficient particularity to satisfy the
minimum requirements of §51.27(c).

(e) A submitting authority that de-
sires the Attorney General to consider
any information supplied as part of an
earlier submission may incorporate
such information by reference by stat-
ing the date and subject matter of the
earlier submission and identifying the
relevant information.

(f) Where information requested by
this subpart is relevant but not known
or available, or is not applicable, the
submission should so state.

(g) The following Office of Manage-
ment and Budget control number under
the Paperwork Reduction Act applies
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to the collection of information re-
quirements contained in these Proce-
dures: OMB No. 1190-0001 (expires Feb-
ruary 28, 1994). See 5 CFR 1320.13.

[562 FR 490, Jan. 6, 1987, as amended by Order
No. 1284-88, 53 FR 25327, July 6, 1988; Order
No. 1498-91, 56 FR 26032, June 6, 1991]

§51.27 Required contents.

Each submission should contain the
following information or documents to
enable the Attorney General to make
the required determination pursuant to
section 5 with respect to the submitted
change affecting voting:

(a) A copy of any ordinance, enact-
ment, order, or regulation embodying
the change affecting voting for which
section 5 preclearance is being re-
quested.

(b) A copy of any ordinance, enact-
ment, order, or regulation embodying
the voting standard, practice, or proce-
dure that is proposed to be repealed,
amended, or otherwise changed.

(c) A statement that identifies with
specificity each change affecting vot-
ing for which section 5 preclearance is
being requested and that explains the
difference between the submitted
change and the prior law or practice. If
the submitted change is a special ref-
erendum election and the subject of the
referendum is a proposed change affect-
ing voting, the submission should
specify whether preclearance is being
requested solely for the special elec-
tion or for both the special election
and the proposed change to be voted on
in the referendum (see §§51.16, 51.22).

(d) The name, title, mailing address,
and telephone number of the person
making the submission. Where avail-
able, a telefacsimile number and an
email address for the person making
the submission also should be provided.

(e) The name of the submitting au-
thority and the name of the jurisdic-
tion responsible for the change, if dif-
ferent.

(f) If the submission is not from a
State or county, the name of the coun-
ty and State in which the submitting
authority is located.

(g) Identification of the person or
body responsible for making the
change and the mode of decision (e.g.,
act of State legislature, ordinance of
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city council, administrative decision
by registrar).

(h) A statement identifying the stat-
utory or other authority under which
the jurisdiction undertakes the change
and a description of the procedures the
jurisdiction was required to follow in
deciding to undertake the change.

(i) The date of adoption of the change
affecting voting.

(j) The date on which the change is to
take effect.

(k) A statement that the change has
not yet been enforced or administered,
or an explanation of why such a state-
ment cannot be made.

(1) Where the change will affect less
than the entire jurisdiction, an expla-
nation of the scope of the change.

(m) A statement of the reasons for
the change.

(n) A statement of the anticipated ef-
fect of the change on members of racial
or language minority groups.

(0) A statement identifying any past
or pending litigation concerning the
change or related voting practices.

(p) A statement that the prior prac-
tice has been precleared (with the date)
or is not subject to the preclearance re-
quirement and a statement that the
procedure for the adoption of the
change has been precleared (with the
date) or is mnot subject to the
preclearance requirement, or an expla-
nation of why such statements cannot
be made.

(q) For redistrictings and annex-
ations: the items listed under §51.28
(a)(1) and (b)(1); for annexations only:
the items listed under §51.28(c)(3).

(r) Other information that the Attor-
ney General determines is required for
an evaluation of the purpose or effect
of the change. Such information may
include items listed in §51.28 and is
most likely to be needed with respect
to redistrictings, annexations, and
other complex changes. In the interest
of time such information should be fur-
nished with the initial submission re-
lating to voting changes of this type.
When such information is required, but
not provided, the Attorney General
shall notify the submitting authority
in the manner provided in §51.37.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21245, Apr. 15, 2011]
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§51.28 Supplemental contents.

Review by the Attorney General will
be facilitated if the following informa-
tion, where pertinent, is provided in
addition to that required by §51.27.

(a) Demographic information. (1) Total
and voting age population of the af-
fected area before and after the change,
by race and language group. If such in-
formation is contained in publications
of the U.S. Bureau of the Census, ref-
erence to the appropriate volume and
table is sufficient.

(2) The number of registered voters
for the affected area by voting precinct
before and after the change, by race
and language group.

(3) Any estimates of population, by
race and language group, made in con-
nection with the adoption of the
change.

(4) Demographic data provided on
magnetic media shall be based upon
the Bureau of the Census Public Law
94-171 file unique block identity code of
state, county, tract, and block.

(5) Demographic data on electronic
media that are provided in conjunction
with a redistricting plan shall be con-
tained in an ASCII, comma delimited
block equivalency import file with two
fields as detailed in the following table.
A separate import file shall accompany
each redistricting plan:

Field - Total
No. Description length Comments
1. PL94-171 reference number: 15
GEOID10.
2 District Number ..........cccccceenen 3 | No leading
zeroes.

(i) Field 1: The PL 94-171/GEOIDI10 ref-
erence number is the state, county,
tract, and block reference numbers
concatenated together and padded with
leading zeroes so as to create a 15-digit
character field; and

(ii) Field 2: The district number is a 3
digit character field with no padded
leading zeroes.

Ezxample: 482979501002099,1 482979501002100,3
482979501004301,10 482975010004305,23
482975010004302,101

(6) Demographic data on magnetic
media that are provided in conjunction
with a redistricting can be provided in
shapefile (.shp) spatial data format.
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(i) The shapefile shall include at a
minimum the main file, index file, and
dBASE table.

(ii) The dBASE table shall contain a
row for each census block. Each census
block will be identified by the state,
county, tract and Dblock identifier
[GEOID10] as specified by the Bureau of
Census. Each row shall identify the dis-
trict assignment and relevant popu-
lation for that specific row.

(iii) The shapefile should include a
projection file (.prj).

(iv) The shapefile should be sent in
NAD 83 geographic projection. If an-
other projection is used, it should be
described fully.

(b) Maps. Where any change is made
that revises the constituency that
elects any office or affects the bound-
aries of any geographic unit or units
defined or employed for voting pur-
poses (e.g., redistricting, annexation,
change from district to at-large elec-
tions) or that changes voting precinct
boundaries, polling place locations, or
voter registration sites, maps in dupli-
cate of the area to be affected, con-
taining the following information:

(1) The prior and new boundaries of
the voting unit or units.

(2) The prior and new boundaries of
voting precincts.

(3) The location of racial and lan-
guage minority groups.

(4) Any natural boundaries or geo-
graphical features that influenced the
selection of boundaries of the prior or
new units.

(5) The location of prior and new poll-
ing places.

(6) The location of prior and new
voter registration sites.

(c) Annexations. For annexations, in
addition to that information specified
elsewhere, the following information:

(1) The present and expected future
use of the annexed land (e.g., garden
apartments, industrial park).

(2) An estimate of the expected popu-
lation, by race and language group,
when anticipated development, if any,
is completed.

(3) A statement that all prior annex-
ations (and deannexations) subject to
the preclearance requirement have
been submitted for review, or a state-
ment that identifies all annexations
(and deannexations) subject to the
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preclearance requirement that have
not been submitted for review. See
§51.61(b).

(4) To the extent that the jurisdic-
tion elects some or all members of its
governing body from single-member
districts, it should inform the Attorney
General how the newly annexed terri-
tory will be incorporated into the ex-
isting election districts.

(d) Election returns. Where a change
may affect the electoral influence of a
racial or language minority group, re-
turns of primary and general elections
conducted by or in the jurisdiction,
containing the following information:

(1) The name of each candidate.

(2) The race or language group of
each candidate, if known.

(3) The position sought by each can-
didate.

(4) The number of votes received by
each candidate, by voting precinct.

(5) The outcome of each contest.

(6) The number of registered voters,
by race and language group, for each
voting precinct for which election re-
turns are furnished. Information with
respect to elections held during the
last ten years will normally be suffi-
cient.

(7) Election related data containing
any of the information described above
that are provided on magnetic media
shall conform to the requirements of
§51.20 (b) through (e). Election related
data that cannot be accurately pre-
sented in terms of census blocks may
be identified by county and by pre-
cinct.

(e) Language usage. Where a change is
made affecting the use of the language
of a language minority group in the
electoral process, information that will
enable the Attorney General to deter-
mine whether the change is consistent
with the minority language require-
ments of the Act. The Attorney Gen-
eral’s interpretation of the minority
language requirements of the Act is
contained in Interpretative Guidelines:
Implementation of the Provisions of
the Voting Rights Act Regarding Lan-
guage Minority Groups, 28 CFR part 55.

(f) Publicity and participation. For
submissions involving controversial or
potentially controversial changes, evi-
dence of public notice, of the oppor-
tunity for the public to be heard, and
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of the opportunity for interested par-
ties to participate in the decision to
adopt the proposed change and an ac-
count of the extent to which such par-
ticipation, especially by minority
group members, in fact took place. Ex-
amples of materials demonstrating
public notice or participation include:

(1) Copies of newspaper articles dis-
cussing the proposed change.

(2) Copies of public notices that de-
scribe the proposed change and invite
public comment or participation in
hearings and statements regarding
where such public notices appeared
(e.g., newspaper, radio, or television,
posted in public buildings, sent to iden-
tified individuals or groups).

(3) Minutes or accounts of public
hearings concerning the proposed
change.

(4) Statements, speeches, and other
public communications concerning the
proposed change.

(5) Copies of comments from the gen-
eral public.

(6) Excerpts from legislative journals
containing discussion of a submitted
enactment, or other materials reveal-
ing its legislative purpose.

(g) Availability of the submission. (1)
Copies of public notices that announce
the submission to the Attorney Gen-
eral, inform the public that a complete
duplicate copy of the submission is
available for public inspection (e.g., at
the county courthouse) and invite com-
ments for the consideration of the At-
torney General and statements regard-
ing where such public notices appeared.

(2) Information demonstrating that
the submitting authority, where a sub-
mission contains magnetic media,
made the magnetic media available to
be copied or, if so requested, made a
hard copy of the data contained on the
magnetic media available to be copied.

(h) Minority group contacts. For sub-
missions from jurisdictions having a
significant minority population, the
names, addresses, telephone numbers,
and organizational affiliation (if any)
of racial or language minority group
members residing in the jurisdiction
who can be expected to be familiar
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with the proposed change or who have
been active in the political process.
[62 FR 490, Jan. 6, 1987, as amended by Order

No. 15636-91, 56 FR 51836, Oct. 16, 1991; Order
No. 3262-2011, 76 FR 21245, Apr. 15, 2011]

Subpart D—Communications From
Individuals and Groups

§51.29 Communications
voting changes.

concerning

Any individual or group may send to
the Attorney General information con-
cerning a change affecting voting in a
jurisdiction to which section 5 applies.

(a) Communications may be in the
form of a letter stating the name, ad-
dress, and telephone number of the in-
dividual or group, describing the al-
leged change affecting voting and set-
ting forth evidence regarding whether
the change has or does not have a dis-
criminatory purpose or effect, or sim-
ply bringing to the attention of the At-
torney General the fact that a voting
change has occurred.

(b) Comments should be sent to the
Chief, Voting Section, Civil Rights Di-
vision, at the addresses, telefacsimile
number, or email address specified in
§51.24. The first page and the envelope
(if any) should be marked: ‘‘Comment
under section 5 of the Voting Rights
Act.” Comments should include, where
available, the name of the jurisdiction
and the Attorney General’s file number
(YYYY-NNNN) in the subject line.

(c) Comments by individuals or
groups concerning any change affecting
voting may be sent at any time; how-
ever, individuals and groups are en-
couraged to comment as soon as they
learn of the change.

(d) To the extent permitted by the
Freedom of Information Act, 5 U.S.C.
552, the Attorney General shall not dis-
close to any person outside the Depart-
ment of Justice the identity of any in-
dividual or entity providing informa-
tion on a submission or the administra-
tion of section 5 where the individual
or entity has requested confidentiality;
an assurance of confidentiality may
reasonably be implied from the cir-
cumstances of the communication; dis-
closure could reasonably be expected to
constitute an unwarranted invasion of
personal privacy under 5 U.S.C. 552; or
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disclosure is prohibited by any applica-
ble provisions of federal law.

(e) When an individual or group de-
sires the Attorney General to consider
information that was supplied in con-
nection with an earlier submission, it
is not necessary to resubmit the infor-
mation but merely to identify the ear-
lier submission and the relevant infor-
mation.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 1214-87, 52 FR 33409, Sept. 3, 1987; Order
No. 3262-2011, 76 FR 21246, Apr. 15, 2011]

§51.30 Action on communications from
individuals or groups.

(a) If there has already been a sub-
mission received of the change affect-
ing voting brought to the attention of
the Attorney General by an individual
or group, any evidence from the indi-
vidual or group shall be considered
along with the materials submitted
and materials resulting from any in-
vestigation.

(b) If such a submission has not been
received, the Attorney General shall
advise the appropriate jurisdiction of
the requirement of section 5 with re-
spect to the change in question.

§51.31 Communications
voting suits.

concerning

Individuals and groups are urged to
notify the Chief, Voting Section, Civil
Rights Division, of litigation con-
cerning voting in jurisdictions subject
to the requirement of section 5.

§51.32 Establishment and mainte-
nance of registry of interested indi-
viduals and groups.

The Attorney General shall establish
and maintain a Registry of Interested
Individuals and Groups, which shall
contain the name and address of any
individual or group that wishes to re-
ceive notice of section 5 submissions.
Information relating to this registry
and to the requirements of the Privacy
Act of 1974, 5 U.S.C. b52a et seq., is con-
tained in JUSTICE/CRT-004. 48 FR 5334
(Feb. 4, 1983).
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Subpart E—Processing of
Submissions

§51.33 Notice to registrants con-

cerning submissions.

Weekly notice of submissions that
have been received will be given to the
individuals and groups who have reg-
istered for this purpose under §51.32.
Such notice will also be given when
section 5 declaratory judgment actions
are filed or decided.

§51.34 Expedited consideration.

(a) When a submitting authority is
required under State law or local ordi-
nance or otherwise finds it necessary
to implement a change within the 60-
day period following submission, it
may request that the submission be
given expedited consideration. The sub-
mission should explain why such con-
sideration is needed and provide the
date by which a determination is re-
quired.

(b) Jurisdictions should endeavor to
plan for changes in advance so that ex-
pedited consideration will not be re-
quired and should not routinely re-
quest such consideration. When a sub-
mitting authority demonstrates good
cause for expedited consideration the
Attorney General will attempt to make
a decision by the date requested. How-
ever, the Attorney General cannot
guarantee that such consideration can
be given.

(c) Notice of the request for expe-
dited consideration will be given to in-
terested parties registered under §51.32.

§51.35 Disposition of inappropriate
submissions and resubmissions.

(a) When the Attorney General deter-
mines that a response on the merits of
a submitted change is inappropriate,
the Attorney General shall notify the
submitting official in writing within
the 60-day period that would have com-
menced for a determination on the
merits and shall include an explanation
of the reason why a response is not ap-
propriate.

(b) Matters that are not appropriate
for a merits response include:

(1) Changes that do not affect voting
(see §51.13);

§51.37

(2) Standards, practices, or proce-
dures that have not been changed (see
§§51.4, 51.14);

(3) Changes that previously have re-
ceived preclearance;

(4) Changes that affect voting but are
not subject to the requirement of sec-
tion 5 (see §51.18);

(5) Changes that have been super-
seded or for which a determination is
premature (see §§51.22, 51.61(b));

(6) Submissions by jurisdictions not
subject to the preclearance require-
ment (see §§51.4, 51.5);

(7) Submissions by an inappropriate
or unauthorized party or jurisdiction
(see §51.23); and

(8) Deficient
§51.26(d)).

(c) Following such a notification by
the Attorney General, a change shall
be deemed resubmitted for section 5 re-
view upon the Attorney General’s re-
ceipt of a submission or other written
information that renders the change
appropriate for review on the merits
(such as a notification from the sub-
mitting authority that a change pre-
viously determined to be premature
has been formally adopted). Notice of
the resubmission of a change affecting
voting will be given to interested par-
ties registered under §51.32.

[Order No. 3262-2011, 76 FR 21246, Apr. 15,
2011]

submissions (see

§51.36 Release of information con-
cerning submissions.

The Attorney General shall have the
discretion to call to the attention of
the submitting authority or any inter-
ested individual or group information
or comments related to a submission.

§51.37 Obtaining information from the
submitting authority.

(a) Oral requests for information. (1) If
a submission does not satisfy the re-
quirements of §51.27, the Attorney Gen-
eral may request orally any omitted
information necessary for the evalua-
tion of the submission. An oral request
may be made at any time within the
60-day period, and the submitting au-
thority should provide the requested
information as promptly as possible.
The oral request for information shall
not suspend the running of the 60-day
period, and the Attorney General will
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proceed to make a determination with-
in the initial 60-day period. The Attor-
ney General reserves the right as set
forth in §51.39, however, to commence a
new 60-day period in which to make the
requisite determination if the written
information provided in response to
such request materially supplements
the submission.

(2) An oral request for information
shall not limit the authority of the At-
torney General to make a written re-
quest for information.

(3) The Attorney General will notify
the submitting authority in writing
when the 60-day period for a submis-
sion is recalculated from the Attorney
General’s receipt of written informa-
tion provided in response to an oral re-
quest as described in §51.37(a)(1), above.

(4) Notice of the Attorney General’s
receipt of written information pursu-
ant to an oral request will be given to
interested parties registered under
§51.32.

(b) Written requests for information. (1)
If the Attorney General determines
that a submission does not satisfy the
requirements of §51.27, the Attorney
General may request in writing from
the submitting authority any omitted
information necessary for evaluation of
the submission. Branch v. Smith, 538
U.S. 254 (2003); Georgia v. United States,
411 U.S. 526 (1973). This written request
shall be made as promptly as possible
within the original 60-day period or the
new 60-day period described in §51.39(a).
The written request shall advise the ju-
risdiction that the submitted change
remains unenforceable unless and until
preclearance is obtained.

(2) A copy of the request shall be sent
to any party who has commented on
the submission or has requested notice
of the Attorney General’s action there-
on.

(3) The Attorney General shall notify
the submitting authority that a new
60-day period in which the Attorney
General may interpose an objection
shall commence upon the Attorney
General’s receipt of a response from
the submitting authority that provides
the information requested or states
that the information is unavailable.
The Attorney General can request fur-
ther information in writing within the
new 60-day period, but such a further
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request shall not suspend the running
of the 60-day period, nor shall the At-
torney General’s receipt of such fur-
ther information begin a new 60-day pe-
riod.

(4) Where the response from the sub-
mitting authority neither provides the
information requested nor states that
such information is unavailable, the re-
sponse shall not commence a new 60-
day period. It is the practice of the At-
torney General to notify the submit-
ting authority that its response is in-
complete and to provide such notifica-
tion as soon as possible within the 60-
day period that would have commenced
had the response been complete. Where
the response includes a portion of the
available information that was re-
quested, the Attorney General will re-
evaluate the submission to ascertain
whether a determination on the merits
may be made based upon the informa-
tion provided. If a merits determina-
tion is appropriate, it is the practice of
the Attorney General to make that de-
termination within the new 60-day pe-
riod that would have commenced had
the response been complete. See §51.40.

(5) If, after a request for further in-
formation is made pursuant to this sec-
tion, the information requested by the
Attorney General becomes available to
the Attorney General from a source
other than the submitting authority,
the Attorney General shall promptly
notify the submitting authority in
writing, and the new 60-day period will
commence the day after the informa-
tion is received by the Attorney Gen-
eral.

(6) Notice of the written request for
further information and the receipt of
a response by the Attorney General
will be given to interested parties reg-
istered under §51.32.

[Order No. 3262-2011, 76 FR 21246, Apr. 15,
2011]
from

§51.38 Obtaining information

others.

(a) The Attorney General may at any
time request relevant information
from governmental jurisdictions and
from interested groups and individuals
and may conduct any investigation or
other inquiry that is deemed appro-
priate in making a determination.
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(b) If a submission does not contain
evidence of adequate notice to the pub-
lic, and the Attorney General believes
that such notice is essential to a deter-
mination, steps will be taken by the
Attorney General to provide public no-
tice sufficient to invite interested or
affected persons to provide evidence as
to the presence or absence of a dis-
criminatory purpose or effect. The sub-
mitting authority shall be advised
when any such steps are taken.

§51.39 Supplemental information and
related submissions.

(a)(1) Supplemental information. When
a submitting authority, at its own in-
stance, provides information during
the 60-day period that the Attorney
General determines materially supple-
ments a pending submission, the 60-day
period for the pending submission will
be recalculated from the Attorney Gen-
eral’s receipt of the supplemental in-
formation.

(2) Related submissions. When the At-
torney General receives related sub-
missions during the 60-day period for a
submission that cannot be independ-
ently considered, the 60-day period for
the first submission shall be recal-
culated from the Attorney General’s
receipt of the last related submission.

(b) The Attorney General will notify
the submitting authority in writing
when the 60-day period for a submis-
sion is recalculated due to the Attor-
ney General’s receipt of supplemental
information or a related submission.

(c) Notice of the Attorney General’s
receipt of supplemental information or
a related submission will be given to
interested parties registered under
§51.32.

[Order No. 3262-2011, 76 FR 21247, Apr. 15,
2011]

§51.40 Failure to complete submis-
sions.

If after 60 days the submitting au-
thority has not provided further infor-
mation in response to a request made
pursuant to §51.37(b), the Attorney
General, absent extenuating cir-
cumstances and consistent with the
burden of proof under section 5 de-
scribed in §51.52(a) and (c), may object

§51.43

to the change, giving notice as speci-
fied in §51.44.

[Order No. 3262-2011, 76 FR 21247, Apr. 15,
2011]

§51.41 Notification of decision not to
object.

(a) The Attorney General shall with-
in the 60-day period allowed notify the
submitting authority of a decision to
interpose no objection to a submitted
change affecting voting.

(b) The notification shall state that
the failure of the Attorney General to
object does not bar subsequent litiga-
tion to enjoin the enforcement of the
change.

(c) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested no-
tice of the Attorney General’s action
thereon.

§51.42 Failure of the Attorney General
to respond.

It is the practice and intention of the
Attorney General to respond in writing
to each submission within the 60-day
period. However, the failure of the At-
torney General to make a written re-
sponse within the 60-day period con-
stitutes preclearance of the submitted
change, provided that a 60-day review
period had commenced after receipt by
the Attorney General of a complete
submission that is appropriate for a re-
sponse on the merits. (See §51.22, §51.27,
§51.35.)

[Order No. 32622011, 76 FR 21247, Apr. 15,
2011]

§51.43 Reexamination of decision not
to object.

(a) After notification to the submit-
ting authority of a decision not to
interpose an objection to a submitted
change affecting voting has been given,
the Attorney General may reexamine
the submission if, prior to the expira-
tion of the 60-day period, information
comes to the attention of the Attorney
General that would otherwise require
objection in accordance with section 5.

(b) In such circumstances, the Attor-
ney General may by letter withdraw
his decision not to interpose an objec-
tion and may by letter interpose an ob-
jection provisionally, in accordance
with §51.44, and advise the submitting
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authority that examination of the
change in light of the newly raised
issues will continue and that a final de-
cision will be rendered as soon as pos-
sible.

[Order No. 3262-2011, 76 FR 21247, Apr. 15,
2011]

§51.44 Notification of decision to ob-
ject.

(a) The Attorney General shall with-
in the 60-day period allowed notify the
submitting authority of a decision to
interpose an objection. The reasons for
the decision shall be stated.

(b) The submitting authority shall be
advised that the Attorney General will
reconsider an objection upon a request
by the submitting authority.

(c) The submitting authority shall be
advised further that notwithstanding
the objection it may institute an ac-
tion in the U.S. District Court for the
District of Columbia for a declaratory
judgment that the change objected to
by the Attorney General neither has
the purpose nor will have the effect of
denying or abridging the right to vote
on account of race, color, or member-
ship in a language minority group.

(d) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested no-
tice of the Attorney General’s action
thereon.

(e) Notice of the decision to interpose
an objection will be given to interested
parties registered under §51.32.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21247, Apr. 15, 2011]

§51.45

(a) The submitting authority may at
any time request the Attorney General
to reconsider an objection.

(b) Requests may be in letter or any
other written form and should contain
relevant information or legal argu-
ment.

(c) Notice of the request will be given
to any party who commented on the
submission or requested notice of the
Attorney General’s action thereon and
to interested parties registered under
§51.32. In appropriate cases the Attor-
ney General may request the submit-
ting authority to give local public no-
tice of the request.

Request for reconsideration.
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§51.46 Reconsideration of objection at
the instance of the Attorney Gen-
eral.

(a) Where there appears to have been
a substantial change in operative fact
or relevant law, or where it appears
there may have been a misinterpreta-
tion of fact or mistake in the law, an
objection may be reconsidered, if it is
deemed appropriate, at the instance of
the Attorney General.

(b) Notice of such a decision to recon-
sider shall be given to the submitting
authority, to any party who com-
mented on the submission or requested
notice of the Attorney General’s action
thereon, and to interested parties reg-
istered under §51.32, and the Attorney
General shall decide whether to with-
draw or to continue the objection only
after such persons have had a reason-
able opportunity to comment.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21247, Apr. 15, 2011]

§51.47 Conference.

(a) A submitting authority that has
requested reconsideration of an objec-
tion pursuant to §51.45 may request a
conference to produce information or
legal argument in support of reconsid-
eration.

(b) Such a conference shall be held at
a location determined by the Attorney
General and shall be conducted in an
informal manner.

(c) When a submitting authority re-
quests such a conference, individuals or
groups that commented on the change
prior to the Attorney General’s objec-
tion or that seek to participate in re-
sponse to any notice of a request for re-
consideration shall be notified and
given the opportunity to confer.

(d) The Attorney General shall have
the discretion to hold separate meet-
ings to confer with the submitting au-
thority and other interested groups or
individuals.

(e) Such conferences will be open to
the public or to the press only at the
discretion of the Attorney General and
with the agreement of the partici-
pating parties.
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§51.48 Decision after reconsideration.

(a) It is the practice of the Attorney
General to notify the submitting au-
thority of the decision to continue or
withdraw an objection within a 60-day
period following receipt of a reconsid-
eration request or following notice
given under §51.46(b), except that this
60-day period shall be recommenced
upon receipt of any documents or writ-
ten information from the submitting
authority that materially supplements
the reconsideration review, irrespec-
tive of whether the submitting author-
ity provides the documents or informa-
tion at its own instance or pursuant to
a request (written or oral) by the At-
torney General. The 60-day reconsider-
ation period may be extended to allow
a 15-day decision period following a
conference held pursuant to §51.47. The
60-day reconsideration period shall be
computed in the manner specified in
§51.9. Where the reconsideration is at
the instance of the Attorney General,
the first day of the period shall be the
day after the mnotice required by
§51.46(b) is transmitted to the submit-
ting authority. The reasons for the re-
consideration decision shall be stated.

(b) The objection shall be withdrawn
if the Attorney General is satisfied
that the change neither has the pur-
pose nor will have the effect of denying
or abridging the right to vote on ac-
count of race, color, or membership in
a language minority group.

(c) If the objection is not withdrawn,
the submitting authority shall be ad-
vised that notwithstanding the objec-
tion it may institute an action in the
U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the At-
torney General neither has the purpose
nor will have the effect of denying or
abridging the right to vote on account
of race, color, or membership in a lan-
guage minority group.

(d) An objection remains in effect
until either it is specifically withdrawn
by the Attorney General or a declara-
tory judgment with respect to the
change in question is entered by the
U.S. District Court for the District of
Columbia.

(e) A copy of the notification shall be
sent to any party who has commented
on the submission or reconsideration

§51.50

or has requested notice of the Attorney
General’s action thereon.

(f) Notice of the decision after recon-
sideration will be given to interested
parties registered under §51.32.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21248, Apr. 15, 2011]

§51.49 Absence of judicial review.

The decision of the Attorney General
not to object to a submitted change or
to withdraw an objection is not review-
able. The preclearance by the Attorney
General of a voting change does not
constitute the certification that the
voting change satisfies any other re-
quirement of the law beyond that of
section 5, and, as stated in section 5,
“(n)either an affirmative indication by
the Attorney General that no objection
will be made, nor the Attorney Gen-
eral’s failure to object, nor a declara-
tory judgment entered under this sec-
tion shall bar a subsequent action to
enjoin enforcement of such qualifica-
tion, prerequisite, standard, practice,
or procedure.”

§51.50 Records

sions.

(a) Section 5 files. The Attorney Gen-
eral shall maintain a section 5 file for
each submission, containing the sub-
mission, related written materials, cor-
respondence, memoranda, investigative
reports, data provided on electronic
media, notations concerning con-
ferences with the submitting authority
or any interested individual or group,
and copies of letters from the Attorney
General concerning the submission.

(b) Objection letters. The Attorney
General shall maintain section 5 notifi-
cation letters regarding decisions to
interpose, continue, or withdraw an ob-
jection.

(c) Computer file. Records of all sub-
missions and their dispositions by the
Attorney General shall be electroni-
cally stored.

(d) Copies. The contents of the sec-
tion 5 submission files in paper, micro-
fiche, electronic, or other form shall be
available for obtaining copies by the
public, pursuant to written request di-
rected to the Chief, Voting Section,
Civil Rights Division, United States
Department of Justice, Washington,

concerning submis-
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DC. Such written request may be deliv-
ered to the addresses or telefacsimile
number specified in §51.24 or by elec-
tronic mail to Voting.Section@usdoj.gov.
It is the Attorney General’s intent and
practice to expedite, to the extent pos-
sible, requests pertaining to pending
submissions. Those who desire copies of
information that has been provided on
electronic media will be provided a
copy of that information in the same
form as it was received. Materials that
are exempt from inspection under the
Freedom of Information Act, 5 U.S.C.
5562(b), may be withheld at the discre-
tion of the Attorney General. The iden-
tity of any individual or entity that
provided information to the Attorney
General regarding the administration
of section 5 shall be available only as
provided by §51.29(d). Applicable fees, if
any, for the copying of the contents of
these files are contained in the Depart-
ment of Justice regulations imple-
menting the Freedom of Information
Act, 28 CFR 16.10.

[Order No. 3262-2011, 76 FR 21248, Apr. 15,
2011]

Subpart F—Determinations by the
Attorney General

§51.51 Purpose of the subpart.

The purpose of this subpart is to in-
form submitting authorities and other
interested parties of the factors that
the Attorney General considers rel-
evant and of the standards by which
the Attorney General will be guided in
making substantive determinations
under section 5 and in defending sec-
tion 5 declaratory judgment actions.

§51.52

(a) Surrogate for the court. Section 5
provides for submission of a voting
change to the Attorney General as an
alternative to the seeking of a declara-
tory judgment from the U.S. District
Court for the District of Columbia.
Therefore, the Attorney General shall
make the same determination that
would be made by the court in an ac-
tion for a declaratory judgment under
section 5b: whether the submitted
change neither has the purpose nor will
have the effect of denying or abridging
the right to vote on account of race,

Basic standard.
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color, or membership in a language mi-
nority group. The burden of proof is on
a submitting authority when it sub-
mits a change to the Attorney General
for preclearance, as it would be if the
proposed change were the subject of a
declaratory judgment action in the
U.S. District Court for the District of
Columbia. South Carolina v. Katzen-
bach, 383 U.S. 301, 328, 335 (1966).

(b) No objection. If the Attorney Gen-
eral determines that the submitted
change neither has the purpose nor will
have the effect of denying or abridging
the right to vote on account of race,
color, or membership in a language mi-
nority group, no objection shall be
interposed to the change.

(c) Objection. An objection shall be
interposed to a submitted change if the
Attorney General is unable to deter-
mine that the change neither has the
purpose nor will have the effect of de-
nying or abridging the right to vote on
account of race, color, or membership
in a language minority group. This in-
cludes those situations where the evi-
dence as to the purpose or effect of the
change is conflicting and the Attorney
General is unable to determine that
the change is free of both the prohib-
ited discriminatory purpose and effect.

[Order No. 3262-2011, 76 FR 21248, Apr. 15,
2011]

§51.53 Information considered.

The Attorney General shall base a
determination on a review of material
presented by the submitting authority,
relevant information provided by indi-
viduals or groups, and the results of
any investigation conducted by the De-
partment of Justice.

§51.54 Discriminatory purpose and ef-
fect.

(a) Discriminatory purpose. A change
affecting voting is considered to have a
discriminatory purpose under section 5
if it is enacted or sought to be adminis-
tered with any purpose of denying or
abridging the right to vote on account
of race, color, or membership in a lan-
guage minority group. The term ‘‘pur-
pose” in section 5 includes any dis-
criminatory purpose. 42 U.S.C. 1973c.
The Attorney General’s evaluation of
discriminatory purpose under section 5
is guided by the analysis in Village of
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Arlington Heights v. Metropolitan Hous-
ing Development Corp., 429 U.S. 252
(1977).

(b) Discriminatory effect. A change af-
fecting voting is considered to have a
discriminatory effect under section 5 if
it will lead to a retrogression in the po-
sition of members of a racial or lan-
guage minority group (i.e., will make
members of such a group worse off than
they had been before the change) with
respect to their effective exercise of
the electoral franchise. Beer v. United
States, 425 U.S. 130, 14042 (1976).

(c) Benchmark. (1) In determining
whether a submitted change is retro-
gressive the Attorney General will nor-
mally compare the submitted change
to the voting standard, practice, or
procedure in force or effect at the time
of the submission. If the existing
standard, practice, or procedure upon
submission was not in effect on the ju-
risdiction’s applicable date for cov-
erage (specified in the Appendix) and is
not otherwise legally enforceable under
section 5, it cannot serve as a bench-
mark, and, except as provided in para-
graph (c)(4) of this section, the com-
parison shall be with the last legally
enforceable standard, practice, or pro-
cedure used by the jurisdiction.

(2) The Attorney General will make
the comparison based on the conditions
existing at the time of the submission.

(3) The implementation and use of an
unprecleared voting change subject to
section 5 review does not operate to
make that unprecleared change a
benchmark for any subsequent change
submitted by the jurisdiction.

(4) Where at the time of submission
of a change for section 5 review there
exists no other lawful standard, prac-
tice, or procedure for use as a bench-
mark (e.g., where a newly incorporated
college district selects a method of
election) the Attorney General’s deter-
mination will necessarily center on
whether the submitted change was de-
signed or adopted for the purpose of
discriminating against members of ra-
cial or language minority groups.

(d) Protection of the ability to elect.
Any change affecting voting that has
the purpose of or will have the effect of
diminishing the ability of any citizens
of the United States on account of
race, color, or membership in a lan-

§51.57

guage minority group to elect their
preferred candidates of choice denies or
abridges the right to vote within the
meaning of section 5. 42 U.S.C. 1973c.

[Order No. 3262-2011, 76 FR 21248, Apr. 15,
2011]

§51.55 Consistency with constitutional
and statutory requirements.

(a) Consideration in general. In mak-
ing a determination under section 5,
the Attorney General will consider
whether the change neither has the
purpose nor will have the effect of de-
nying or abridging the right to vote on
account of race, color, or membership
in a language minority group in light
of, and with particular attention being
given to, the requirements of the 14th,
15th, and 24th Amendments to the Con-
stitution, 42 U.S.C. 1971(a) and (b), sec-
tions 2, 4(a), 4()(2), 4(f)(4), 201, 203(c),
and 208 of the Act, and other constitu-
tional and statutory provisions de-
signed to safeguard the right to vote
from denial or abridgment on account
of race, color, or membership in a lan-
guage minority group.

(b) Section 2. Preclearance under sec-
tion 5 of a voting change will not pre-
clude any legal action under section 2
by the Attorney General if implemen-
tation of the change demonstrates that
such action is appropriate.

[62 FR 490, Jan. 6, 1987, as amended at 63 FR
24109, May 1, 1998; Order No. 3262-2011, 76 FR
21249, Apr. 15, 2011]

§51.56 Guidance from the courts.

In making determinations the Attor-
ney General will be guided by the rel-
evant decisions of the Supreme Court
of the United States and of other Fed-
eral courts.

§51.57 Relevant factors.

Among the factors the Attorney Gen-
eral will consider in making deter-
minations with respect to the sub-
mitted changes affecting voting are the
following:

(a) The extent to which a reasonable
and legitimate justification for the
change exists;

(b) The extent to which the jurisdic-
tion followed objective guidelines and
fair and conventional procedures in
adopting the change;
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(c) The extent to which the jurisdic-
tion afforded members of racial and
language minority groups an oppor-
tunity to participate in the decision to
make the change;

(d) The extent to which the jurisdic-
tion took the concerns of members of
racial and language minority groups
into account in making the change;
and

(e) The factors set forth in Village of
Arlington Heights v. Metropolitan Hous-
ing Development Corp., 429 U.S. 252
(1977):

(1) Whether the impact of the official
action bears more heavily on one race
than another;

(2) The historical background of the
decision;

(3) The specific sequence of events
leading up to the decision;

(4) Whether there are departures
from the normal procedural sequence;

(5) Whether there are substantive de-
partures from the normal factors con-
sidered; and

(6) The legislative or administrative
history, including contemporaneous
statements made by the decision mak-
ers.

[Order No. 3262-2011, 76 FR 21249, Apr. 15,
2011]

§51.58 Representation.

(a) Introduction. This section and the
sections that follow set forth factors—
in addition to those set forth above—
that the Attorney General considers in
reviewing redistrictings (see §51.59),
changes in electoral systems (see
§51.60), and annexations (see §51.61).

(b) Background factors. In making de-
terminations with respect to these
changes involving voting practices and
procedures, the Attorney General will
consider as important background in-
formation the following factors:

(1) The extent to which minorities
have been denied an equal opportunity
to participate meaningfully in the po-
litical process in the jurisdiction.

(2) The extent to which voting in the
jurisdiction is racially polarized and
election-related activities are racially
segregated.

(3) The extent to which the voter reg-
istration and election participation of
minority voters have been adversely af-
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fected by present or past discrimina-
tion.

[62 FR 490, Jan. 6, 1987, as amended by Order
No. 3262-2011, 76 FR 21249, Apr. 15, 2011]

§51.59 Redistricting plans.

(a) Relevant factors. In determining
whether a submitted redistricting plan
has a prohibited purpose or effect the
Attorney General, in addition to the
factors described above, will consider
the following factors (among others):

(1) The extent to which
malapportioned districts deny or
abridge the right to vote of minority
citizens;

(2) The extent to which minority vot-
ing strength is reduced by the proposed
redistricting;

(3) The extent to which minority con-
centrations are fragmented among dif-
ferent districts;

(4) The extent to which minorities
are over concentrated in one or more
districts;

(5) The extent to which available al-
ternative plans satisfying the jurisdic-
tion’s legitimate governmental inter-
ests were considered;

(6) The extent to which the plan de-
parts from objective redistricting cri-
teria set by the submitting jurisdic-
tion, ignores other relevant factors
such as compactness and contiguity, or
displays a configuration that
inexplicably disregards available nat-
ural or artificial boundaries; and

(7) The extent to which the plan is in-
consistent with the jurisdiction’s stat-
ed redistricting standards.

(b) Discriminatory purpose. A jurisdic-
tion’s failure to adopt the maximum
possible number of majority-minority
districts may not be the sole basis for
determining that a jurisdiction was
motivated by a discriminatory purpose.

[Order No. 3262-2011, 76 FR 21249, Apr. 15,
2011]

§51.60 Changes in electoral systems.

In making determinations with re-
spect to changes in electoral systems
(e.g., changes to or from the use of at-
large elections, changes in the size of
elected bodies) the Attorney General,
in addition to the factors described
above, will consider the following fac-
tors (among others):

108



Department of Justice

(a) The extent to which minority vot-
ing strength is reduced by the proposed
change.

(b) The extent to which minority
concentrations are submerged into
larger electoral units.

(c) The extent to which available al-
ternative systems satisfying the juris-
diction’s legitimate governmental in-
terests were considered.

§51.61 Annexations.

(a) Coverage. Annexations and
deannexations, even of uninhabited
land, are subject to section 5
preclearance to the extent that they
alter or are calculated to alter the
composition of a jurisdiction’s elec-
torate. See, e.g., City of Pleasant Grove
v. United States, 479 U.S. 462 (1987). In
analyzing annexations and
deannexations under section 5, the At-
torney General considers the purpose
and effect of the annexations and
deannexations only as they pertain to
voting.

(b) Section 5 review. It is the practice
of the Attorney General to review all
of a jurisdiction’s unprecleared annex-
ations and deannexations together. See
City of Pleasant Grove v. United States,
C.A. No. 80-2589 (D.D.C. Oct. 7, 1981).

(c) Relevant factors. In making deter-
minations with respect to annexations,
the Attorney General, in addition to
the factors described above, will con-
sider the following factors (among oth-
ers):

(1) The extent to which a jurisdic-
tion’s annexations reflect the purpose
or have the effect of excluding minori-
ties while including other similarly sit-
uated persons.

(2) The extent to which the annex-
ations reduce a jurisdiction’s minority
population percentage, either at the
time of the submission or, in view of
the intended use, for the reasonably
foreseeable future.

(3) Whether the electoral system to
be used in the jurisdiction fails fairly
to reflect minority voting strength as
it exists in the post-annexation juris-
diction. See City of Richmond v. United
States, 422 U.S. 358, 367-72 (1975).

[62 FR 490, Jan. 6, 1987; 52 FR 2648, Jan. 23,
1987, as amended by Order No. 3262-2011, 76
FR 21249, Apr. 15, 2011]

§51.65

Subpart G—Sanctions

§51.62 Enforcement by the Attorney
General.

(a) The Attorney General is author-
ized to bring civil actions for appro-
priate relief against violations of the
Act’s provisions, including section 5.
See section 12(d).

(b) Certain violations of section 5
may be subject to criminal sanctions.
See section 12(a) and (c).

§51.63 Enforcement by private parties.

Private parties have standing to en-
force section 5.

§51.64 Bar to termination of coverage
(bailout).

(a) Section 4(a) of the Act sets out
the requirements for the termination
of coverage (bailout) under section 5.
See §51.5. Among the requirements for
bailout is compliance with section 5, as
described in section 4(a), during the ten
years preceding the filing of the bail-
out action and during its pendency.

(b) In defending bailout actions, the
Attorney General will not consider as a
bar to bailout under section 4(a)(1)(E) a
section 5 objection to a submitted vot-
ing standard, practice, or procedure if
the objection was subsequently with-
drawn on the basis of a determination
by the Attorney General that it had
originally been interposed as a result
of the Attorney General’s misinter-
pretation of fact or mistake in the law,
or if the unmodified voting standard,
practice, or procedure that was the
subject of the objection received sec-
tion 5 preclearance by means of a de-
claratory judgment from the U.S. Dis-
trict Court for the District of Colum-
bia.

(c) Notice will be given to interested
parties registered under §51.32 when
bailout actions are filed or decided.

Subpart H—Petition To Change
Procedures

§51.65 Who may petition.

Any jurisdiction or interested indi-
vidual or group may petition to have
these procedural guidelines amended.
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§51.66 Form of petition.

A petition under this subpart may be
made by informal letter and shall state
the name, address, and telephone num-
ber of the petitioner, the change re-
for the

quested, and the

change.

reasons
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§51.67 Disposition of petition.

position,

tioner.

The Attorney General shall promptly
consider and dispose of a petition under
this subpart and give notice of the dis-
accompanied by a simple
statement of the reasons, to the peti-

APPENDIX TO PART 51—JURISDICTIONS COVERED UNDER SECTION 4(b) OF THE VOTING
RIGHTS ACT, AS AMENDED

The requirements of section 5 of the Voting Rights Act, as amended, apply in the following
jurisdictions. The applicable date is the date that was used to determine coverage and the
date after which changes affecting voting are subject to the preclearance requirement. Some
jurisdictions, for example, Yuba County, California, are included more than once because
they have been determined on more than one occasion to be covered under section 4(b).

FEDERAL REGISTER citation

Jurisdiction Applicable date
Volume and page Date
Alabama . Nov. 1, 1964 30 FR 9897 .. Aug. 7, 1965.
Alaska Nov. 1, 1972 40 FR 49422 Oct. 22, 1975.
Arizona Nov. 1, 1972 ... 40 FR 43746 ... Sept. 23, 1975.
California:
Kings County .. Nov. 1, 1972 ... 40 FR 43746 ... Sept. 23, 1975.
Merced County Nov. 1, 1972 40 FR 43746 Sept. 23, 1975.
Monterey County Nov. 1, 1968 36 FR 5809 .. Mar. 27, 1971.
Yuba County .. Nov. 1, 1968 36 FR 5809 Mar. 27, 1971.
Yuba County .. Nov. 1, 1972 ... 41 FR 784 ... Jan. 5, 1976.
Florida:
Collier County Nov. 1, 1972 ... 41 FR 34329 ... Aug. 13, 1976.
Hardee County Nov. 1, 1972 40 FR 43746 Sept. 23, 1975.
Hendry County ... Nov. 1, 1972 ... 41 FR 34329 ... Aug. 13, 1976.
Hillsborough County . Nov. 1, 1972 ... 40 FR 43746 ... Sept. 23, 1975.
Monroe County Nov. 1, 1972 40 FR 43746 Sept. 23, 1975.
Georgia .. Nov. 1, 1964 30 FR 9897 .. Aug. 7, 1965.
Louisiana Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Michigan:
Allegan County:
Clyde Township .......cccccccoe... Nov. 1,1972 ............... 41 FR 34329 ............... Aug. 13, 1976.
Saginaw County:
.1,1972 .. 41 FR 34329 ... Aug. 13, 1976.
Mi ppi .1,1964 ... 30 FR 9897 Aug. 7, 1965.
New Hampshire:
Cheshire County:
Rindge Town .......cccccevviicnnne Nov. 1, 1968 ................ 39 FR 16912 ............... May 10, 1974.
Coos County:
Millsfield Township Nov. 1, 1968 ... 39 FR 16912 ... May 10, 1974.
Pinkhams Grant ... .1, 1968 ... 39 FR 16912 ... May 10, 1974
Stewartstown Town .1, 1968 ... 39 FR 16912 ... May 10, 1974.
Stratford Town Nov. 1, 1968 ... 39 FR 16912 ... May 10, 1974.
Grafton County:
Benton Town ........ccccecvvecucnenee Nov. 1, 1968 ................ 39 FR 16912 ............... May 10, 1974.
Hillsborough County:
Antrim TOWN .....ccoeevevieiieeieees Nov. 1, 1968 ................ 39 FR 16912 ............... May 10, 1974.
Merrimack County:
Boscawen Town ........ccccceeeee Nov. 1, 1968 ................ 39 FR 16912 ............... May 10, 1974.
Rockingham County:
Newington Town ..........cc.c.... Nov. 1, 1968 ................ 39 FR 16912 .........c... May 10, 1974.
Sullivan County:
Unity TOWN ..o Nov. 1, 1968 ................ 39 FR 16912 ............... May 10, 1974.
New York:
Bronx County . Nov. 1, 1968 ... 36 FR 5809 Mar. 27, 1971.
Bronx County . .1,1972 40 FR 43746 Sept. 23, 1975.
Kings County .. .1, 1968 ... 36 FR 5809 Mar. 27, 1971.
Kings County .1,1972 .. 40 FR 43746 ... Sept. 23, 1975.
New York County .. Nov. 1, 1968 ... 36 FR 5809 Mar. 27, 1971.
North Carolina:
ANSON COUNLY ...coveviiiieieieceeec e . 1,1964 ... 30 FR 9897 ....ccoevune Aug. 7, 1965.
Beaufort County . .1,1964 ... 31 FR 5081 .. Mar. 29, 1966.
Bertie County 01,1964 ... 30 FR 9897 .. Aug. 7, 1965.
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FEDERAL REGISTER citation
Jurisdiction Applicable date
Volume and page Date
Bladen County .... Nov. 1, 1964 ... 31 FR 5081 .. Mar. 29, 1966.
Camden County . Nov. 1, 1964 31 FR 3317 Mar. 2, 1966.
Caswell County Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Chowan County .. Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Cleveland County Nov. 1, 1964 31 FR 5081 Mar. 29, 1966.
Craven County ...... Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Cumberland County . Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Edgecombe County Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Franklin County .. Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Gaston County ... Nov. 1, 1964 ... 31 FR 5081 .. Mar. 29, 1966.
Gates County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Granville County . Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Greene County Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Guilford County .. .| Nov. 1, 1964 ... 31 FR 5081 .. Mar. 29, 1966.
Halifax County .... Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Harnett County Nov. 1, 1964 31 FR 5081 Mar. 29, 1966.
Hertford County .. Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Hoke County .. Nov. 1, 1964 30 FR 9897 . Aug. 7, 1965.
Jackson County .. Nov. 1, 1972 40 FR 49422 Oct. 22, 1975.
Lee County ..... Nov. 1, 1964 31 FR 5081 .. Mar. 29, 1966.
Lenoir County . Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Martin County . Nov. 1, 1964 31 FR 19 .. Jan. 4, 1966.
Nash County .. Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Northampton County Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Onslow County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Pasquotank County .. Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Perquimans County Nov. 1, 1964 31 FR 3317 Mar. 2, 1966.
Person County Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Pitt County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Robeson County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Rockingham County . Nov. 1, 1964 31 FR 5081 Mar. 29, 1966.
Scotland County . Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Union County . Nov. 1, 1964 31 FR 5081 Mar. 29, 1966.
Vance County . Nov. 1, 1964 30 FR 9897 Aug. 7, 1965.
Washington County Nov. 1, 1964 31 FR19 .. Jan. 4, 1966.
Wayne County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
Wilson County Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
South Carolina Nov. 1, 1964 ... 30 FR 9897 .. Aug. 7, 1965.
South Dakota:
Shannon County .......cccceeeneririciieniens Nov. 1, 1972 Jan. 5, 1976.
Todd County . | Nov. 1, 1972 ... Jan. 5, 1976.
Texas Nov. 1, 1972 40 FR 43746 Sept. 23, 1975.
Virginia Nov. 1, 1964 ... 30 FR 9897 Aug. 7, 1965.
The following political subdivisions in States subject to statewide coverage are also cov-
ered individually:
FEDERAL REGISTER citation
Jurisdiction Applicable date
Volume and page Date
Arizona:
Apache County ... Nov. 1, 1968 ... 36 FR 5809 .. | Mar. 27, 1971.
Apache County Nov. 1, 1972 40 FR 49422 Oct. 22, 1975.
Cochise County .. Nov. 1, 1968 36 FR 5809 Mar. 27, 1971
Coconino County Nov. 1, 1968 36 FR 5809 .. Mar. 27, 1971.
Coconino County Nov. 1, 1972 40 FR 49422 Oct. 22, 1975.
Mohave County Nov. 1, 1968 ... 36 FR 5809 Mar. 27, 1971.
Navajo County .... Nov. 1, 1968 ... 36 FR 5809 Mar. 27, 1971.
Navajo County Nov. 1, 1972 40 FR 49422 Oct. 22, 1975.
Pima County Nov. 1, 1968 36 FR 5809 .. Mar. 27, 1971.
Pinal County ... Nov. 1, 1968 ... 36 FR 5809 .. Mar. 27, 1971.
Pinal County Nov. 1, 1972 ... 40 FR 49422 ... Oct. 22, 1975.
Santa Cruz County Nov. 1, 1968 36 FR 5809 Mar. 27, 1971.
Yuma County Nov. 1, 1964. .. 31 FR982 ... Jan. 25, 1966.

The Voting Section maintains a current list of those jurisdictions that have maintained
successful declaratory judgments from the United States District Court for the District of
Columbia pursuant to section 4 of the Act on its Web site at http:/www.justice.gov/crt/voting.

[Order No. 3262-2011, 76 FR 21250, Apr. 15, 2011]
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PART 52—PROCEEDINGS BEFORE
U.S. MAGISTRATE JUDGES

Sec.

52.01 Civil proceedings: Special master, pre-
trial, trial, appeal.

52.02 Criminal proceedings: Pretrial, trial.

§52.01 Civil proceedings: Special mas-
ter, pretrial, trial, appeal.

(a) Sections 636 (b) and (c) of title 28
of the United States Code govern pre-
trial and case-dispositive civil jurisdic-
tion of magistrate judges, as well as
service by magistrate judges as special
masters.

(b) It is the policy of the Department
of Justice to encourage the use of mag-
istrate judges, as set forth in this para-
graph, to assist the district courts in
resolving civil disputes. In conformity
with this policy, the attorney for the
government is encouraged to accede to
a referral of an entire civil action for
disposition by a magistrate judge, or to
consent to designation of a magistrate
judge as special master, if the attor-
ney, with the concurrence of his or her
supervisor, determines that such a re-
ferral or designation is in the interest
of the United States. In making this
determination, the attorney shall con-
sider all relevant factors, including—

(1) The complexity of the matter, in-
cluding involvement of significant
rights of large numbers of persons;

(2) The relief sought;

(3) The amount in controversy;

(4) The novelty, importance, and na-
ture of the issues raised;

(5) The likelihood that referral to or
designation of the magistrate judge
will expedite resolution of the litiga-
tion;

(6) The experience and qualifications
of the magistrate judge; and

(7) The possibility of the magistrate
judge’s actual or apparent bias or con-
flict of interest.

(c)(1) In determining whether to con-
sent to having an appeal taken to the
district court rather than to the court
of appeals, the attorney for the govern-
ment should consider all relevant fac-
tors including—

(i) The amount in controversy;

(ii) The importance of the questions
of law involved;
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(iii) The desirability of expeditious
review of the magistrate judge’s judg-
ment.

(2) In making a determination under
paragraph (c)(1) of this section the at-
torney shall, except in those cases in
which delegation authority has been
exercised under 28 CFR 0.168, consult
with the Assistant Attorney General
having supervisory authority over the
subject matter.

[Order No. 2012-96, 61 FR 8473, Mar. 5, 1996]

§52.02 Criminal proceedings: Pretrial,
trial.

(a) A judge of the district court,
without the parties’ consent, may des-
ignate a magistrate judge to hear and
determine criminal pretrial matters
pending before the court, except for
two named classes of motions; as to the
latter, the magistrate judge may con-
duct a hearing and recommend a deci-
sion to the judge. 28 U.S.C. 636(b)(1) (A),
(B).

(b) When specially designated by the
court to exercise such jurisdiction, a
magistrate judge may try, and impose
sentence for, any misdemeanor if he
has properly and fully advised the de-
fendant that he has a right to elect
“trial, judgment, and sentencing by a
judge of the district court and * * *
may have a right to trial by jury before
a district judge or magistrate judge,”
and has obtained the defendant’s writ-
ten consent to be tried by the mag-
istrate judge. 18 U.S.C. 3401 (a), (b). The
court may order that proceedings be
conducted before a district judge rath-
er than a magistrate judge upon its
own motion or, for good cause shown
upon petition by the attorney for the
government. The petition should note
‘““the novelty, importance, or com-
plexity of the case, or other pertinent
factors * * * 18 U.S.C. 3401(f).

(1) If the attorney for the govern-
ment determines that the public inter-
est is better served by trial before a
district judge, the attorney may peti-
tion the district court for such an
order after consulting with the appro-
priate Assistant Attorney General as
provided in paragraph (b)(2) of this sec-
tion. In making this determination,
the attorney shall consider all relevant
factors including—
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(i) The novelty of the case with re-
spect to the facts, the statute being en-
forced, and the application of the stat-
ute to the facts;

(ii) The importance of the case in
light of the nature and seriousness of
the offense charged;

(iii) The defendant’s history of crimi-
nal activity, the potential penalty
upon conviction, and the purposes to be
served by prosecution, including pun-
ishment, deterrence, rehabilitation,
and incapacitation;

(iv) The factual and legal complexity
of the case and the amount and nature
of the evidence to be presented;

(v) The desirability of prompt dis-
position of the case; and

(vi) The experience and qualifications
of the magistrate judge, and the possi-
bility of the magistrate judge’s actual
or apparent bias or conflict of interest.

(2) The attorney for the government
shall consult with the Assistant Attor-
ney General having supervisory au-
thority over the subject matter in de-
termining whether to petition for trial
before a district judge in a case involv-
ing a violation of 2 U.S.C. 192, 441j(a);
18 U.S.C. 210, 211, 242, 245, 594, 597, 599,
600, 601, 1304, 1504, 1508, 1509, 2234, 2235,
2236; or 42 U.S.C. 3631.

(3) In a case in which the government
petitions for trial before a district
judge, the attorney for the government
shall forward a copy of the petition to
the Assistant Attorney General having
supervisory authority over the subject
matter and, if the petition is denied,
shall promptly notify the Assistant At-
torney General.

(5 U.S.C. 301, 18 U.S.C. 3401(f))

[Order No. 903-80, 45 FR 50564, July 30, 1980,
as amended by Order No. 2012-96, 61 FR 8473,
Mar. 5, 1996]

PART  54—NONDISCRIMINATION
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.

54.100 Purpose and effective date.

54.105 Definitions.

54.110 Remedial and affirmative action and
self-evaluation.

Pt. 54

54.115
54.120
54.125

Assurance required.
Transfers of property.
Effect of other requirements.

54.130 Effect of employment opportunities.
54.135 Designation of responsible employee
and adoption of grievance procedures.

54.140 Dissemination of policy.

Subpart B—Coverage

54.200 Application.

54.205 Educational institutions and other
entities controlled by religious organiza-
tions.

54.210 Military and merchant marine edu-
cational institutions.

54.215 Membership practices of certain orga-
nizations.

54.220 Admissions.

54.225 Educational institutions eligible to
submit transition plans.

54.230 Transition plans.

54.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

54.300 Admission.
54.3056 Preference in admission.
54.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

54.400
54.405
54.410
54.415

Education programs or activities.

Housing.

Comparable facilities.

Access to course offerings.

54.420 Access to schools operated by LEAs.

54.425 Counseling and use of appraisal and
counseling materials.

54.430 Financial assistance.

54.435 Employment assistance to students.

54.440 Health and insurance benefits and
services.

54.445 Marital or parental status.

54.450 Athletics.

54.455 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

54.500 Employment.

54.505 Employment criteria.

54.510 Recruitment.

54.515 Compensation.

54.520 Job classification and structure.
54.5256 Fringe benefits.

54.530 Marital or parental status.

54.535 Effect of state or local law or other

requirements.
54.5640 Advertising.
54.5645 Pre-employment inquiries.
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§54.100

54.550 Sex as a bona fide occupational quali-
fication.

Subpart F—Procedures

54.600 Notice of covered programs.
54.605 Enforcement procedures.

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: Order No. 2320-2000, 656 FR 52865,
52880, Aug. 30, 2000, unless otherwise noted.

Subpart A—Introduction

§54.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
these Title IX regulations. The effec-
tive date of these Title IX regulations
shall be September 29, 2000.

§54.105 Definitions.

As used in these Title IX regulations,
the term:

Administratively separate unit means a
school, department, or college of an
educational institution (other than a
local educational agency) admission to
which is independent of admission to
any other component of such institu-
tion.

Admission means selection for part-
time, full-time, special, associate,
transfer, exchange, or any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipient.

Applicant means one who submits an
application, request, or plan required
to be approved by an official of the
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as
a condition to becoming a recipient.

Designated agency official means the
Assistant Attorney General, Civil
Rights Division.

Educational institution means a local
educational agency (LEA) as defined by
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20 U.S.C. 8801(18), a preschool, a private
elementary or secondary school, or an
applicant or recipient that is an insti-
tution of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, as defined in this
section.

Federal financial assistance means any
of the following, when authorized or
extended under a law administered by
the Federal agency that awards such
assistance:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants,
wages, or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or
extended directly to such students for
payment to that entity.

(2) A grant of Federal real or per-
sonal property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein at nominal con-
sideration, or at consideration reduced
for the purpose of assisting the recipi-
ent or in recognition of public interest
to be served thereby, or permission to
use Federal property or any interest
therein without consideration.

(5) Any other contract, agreement, or
arrangement that has as one of its pur-
poses the provision of assistance to any
education program or activity, except
a contract of insurance or guaranty.

Institution of graduate higher edu-
cation means an institution that:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences;
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(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether
the first professional degree in such
field is awarded by an institution of
undergraduate higher education or pro-
fessional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facili-
tating research by persons who have
received the highest graduate degree in
any field of study.

Institution of professional education
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there
is a national specialized accrediting
agency recognized by the Secretary of
Education.

Institution of wundergraduate higher
education means:

(1) An institution offering at least
two but less than four years of college-
level study beyond the high school
level, leading to a diploma or an asso-
ciate degree, or wholly or principally
creditable toward a baccalaureate de-
gree; or

(2) An institution offering academic
study leading to a baccalaureate de-
gree; or

(3) An agency or body that certifies
credentials or offers degrees, but that
may or may not offer academic study.

Institution of wvocational education
means a school or institution (except
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose
preparation of students to pursue a
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a
technical field, whether or not the
school or institution offers certificates,
diplomas, or degrees and wh